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Kenneth Romney, 
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vs. 


United States of America, 
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Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a conviction and final judgment 
thereon under an indictment in the District Court of 
the United States for the District of Columbia charging 
violation of Title 18, Section 80, U. S. C. The jurisdiction 
of this Court is invoked under Title 17, Section 101, D. C. 
Code (1940 Ed.). 
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STATEMENT OF THE CASE 

The appellant in 1925 was Cashier in the office of the 
Sergeant At Arms of the House of Representatives. At 
that time he w*as prevailed upon by a then member of 
Congress named J. S. Smithwick to invest jointly in 
Florida real estate. This venture at the outset realized 
certain limited gains but in due course because of the 
collapse of the Florida boom substantial losses were sus¬ 
tained, with the result that appellant personally lost 
Twenty-five Thousand Dollars ($25,000.00) of his own 
money and approximately Twenty-five Thousand Dollars 
($25,000.00) worth of securities. 

Congressman Smithwick then started a process of pre¬ 
senting checks to the appellant for cashing at the Sergeant 
at Arms Bank, or as it was otherwise known “The House 
Bank”. Appellant continued to honor these checks even 
though several of them were returned because of lack 
of funds in the banks upon which they were drawn. This 
was done under the persuasion of Congressman Smithwick 
that he would be able to accomplish a recoupment of the 
losses sustained. In fact the Congressman indulged this 
operation in a manner that is familiarly known as “kiting” 
checks, with the result that there were over a million 
dollars in checks of the Congressman handled at “The 
House Bank”. 

The aggregate of the losses to “The House Bank” as a 
result of the Smithwick checks was over Sixty Thousand 
Dollars ($60,000.00). 

In addition, losses accrued to “The House Bank” in 
an amount between twenty-five and thirty thousand dollars 
as a result of embezzlements by a bookkeeper named 
Mahoney. 

Additional losses were sustained by “The House Bank” 
as a result of bad checks which had been cashed for a 
former employee of the office, checks forged by a secretary 
to a Congressman, and bad checks cashed for a lobbyist. 
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There were also checks drawn on the National Bank of 
Washington by the appellant but never presented for 
payment totalling Seventy-five Hundred Dollars ($7,500.00), 
which money went to the Smithwick transactions. 

“The House Bank” was a non-profit arrangement that 
had come into being over the period of years for the 
convenience of the Congressmen and w r as used by them 
when they let their compensation accumulate and otherwise 
deposited money as in a private bank. There was no 
authority in law for this bank. (Emphasis supplied). 

Under the practice of the House of Representatives at 
the beginning of each session appropriation was made to 
cover compensation and mileage of the members for the 
session. The Sergeant At Arms charged in law- with 
paying the compensation and mileage to the membership 
would then make requisition on the Treasury each month 
to take care of the monthly payment for compensation and 
usually in the first month an added amount to cover 
mileage. The amount so requisitioned each month would 
then be placed to the credit of the Sergeant At Arms in 
the Treasury. All the members that wanted their com¬ 
pensation w r ere then paid monthly by check drawn by the 
Sergeant At Arms against money to his credit at the 
Treasury. The only way money got into “The House 
Bank” w-as because of certain of the members electing 
not to take their monthly pay and indicating that they 
desired the privilege of drawing on same through “The 
House Bank”. The result w-as that the Sergeant At Arms 
w-as made the private banker of certain of the membership 
and check books w r ere issued to such members. 

The Government at the trial contended that the money 
which w-ent into “The House Bank” in the manner afore¬ 
mentioned, w-as still property of the United States and 
to be reported to the General Accounting Office in the 
monthly accounts current. 
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The defense contended that the money in “The House 
Bank” had ceased to be property of the United States 
and therefore was not required to be reported to the 
General Accounting Office and that any reporting touching 
moneys in “The House Bank” was therefore a gratuitous 
act which could not be made the subject of a prosecution 
under Title 18, Section 80, which section is a part of old 
Section 35 of the United States Criminal Code. 

ASSIGNMENT OF ERRORS 

The suggested errors are set forth in the motion for 
new trial (App. 11) but for the purposes of this brief are 
consolidated and summarized as follows: 

1. The Court erred in overruling the Motion to 
Dismiss (App. 4) because the Grand Jury that re¬ 
turned the indictment was illegally constituted. 

2. The Court erred in overruling the Motion to 
Dismiss (App. 10) and the appellant’s motion to 
direct a verdict of not guilty on all the evidence (R. 
281). 

3. The Court erred in the admission of all exhibits 
because same were immaterial, incompetent and ir¬ 
relevant on the evidence and under the indictment in 
this cause. 

4. The Court erred in its prejudicial conduct before 
the jury (R. 271-2). 

SUMMARY OF ARGUMENT 
I 

The Grand Jury that returned the indictment in this 
cause was illegally constituted in that it was made up of 
volunteers for jury service and thereby denied to the 
appellant his Constitutional right to have indictment re¬ 
turned against him (if at all) by a Grand Jury fairly 
drawn from a cross-section of the community. 
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II 

(a) There was no requirement in law that the Sergeant 
At Arms of the House of Representatives make report to 
the General Accounting Office. 

(b) That if it could be construed that the Sergeant 
At Arms was required to make report to the General 
Accounting Office he nevertheless was not required to re¬ 
port to the General Accounting Office as to money that 
had gone into “The House Bank”. 


That the Trial Court under the so-called “Federal Rule” 
is not permitted to demonstrate personal reaction to testi¬ 
mony and having done so the same was prejudicial. 

ARGUMENT 

1 . The Court Erred in Overruling the Motion to Dismiss 
(App. 4) Because the Grand Jury that Returned the 
Indictment Was Illegally Constituted. 

The affidavit in support of the Motion to Dismiss (App. 
5) points out that the January 1947 regular Grand Jury 
for the District Court of the United States for the District 
of Columbia was selected in the manner following: 

The deputy clerk of Court in Criminal Court No. 1, then 
presided over by Mr. Chief Justice Laws, under instruc¬ 
tions of the Court, announced to the summoned hundreds 
of prospective jurors that when the individual juror’s 
name was called he or she should answer and state whether 
he or she desired to be excused from service. The deputy 
clerk then proceeded to call the names of the jurors in 
numerical order from the master list of summoned jurors. 
Each juror that indicated a desire to be excused was 
immediately directed to step aside without any further 
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interrogation. This continued until there remained stand¬ 
ing and not having asked to be excused, a sufficient number 
out of which twenty-three (23) were finally selected as the 
Grand Jury for the January term (App. 7). A study of 
the master list of summoned jurors (App. S-9) indicates 
that twenty (20) asked to be excused and stepped aside 
before the Grand Jury was finally constituted. 

The impropriety of this procedure is immediately ap¬ 
parent upon an examination of the identity of the Grand 
Jury finally selected, which had amongst its membership 
thirteen (13) Government employees. This represents one 
(1) more than is required to indict. A study of the re¬ 
maining eleven (11) members of this particular Grand 
Jury forcibly demonstrates how lacking this particular 
body was in being representative of a true cross-section of 
the community. 

Mr. Justice Schweinhaut, who heard this Motion to 
Dismiss, stated that he disapproved of this method of 
selection and did not follow such when he selected jurors. 
However, he overruled the Motion to Dismiss. 

Mr. Justice Schweinhaut conceded as an historical fact 
that as a result of this particular method of selection of 
jurors, he had the experience of all twelve (12) petit jurors 
in trials before him being Government employees. 

It is important to bear in mind that the excused jurors 
were not further interrogated and were excused (App. 
8-9). 

A jury selected in the manner aforesaid is not such as 
was contemplated under the Fifth Amendment to the Con¬ 
stitution of the United States and in Chapter 14, Title 11, 
Sections 1401-1423, D. C. Code (1940 Ed.). 

The Supreme Court of the United States in recent times 
has pronounced with full vigor on this subject matter. In 
Ballard v. United States, decided on December 9, 1946, 
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and as reported in 90 L. Ed.—No. 3, page 195, a case 
questioning the method of selecting grand and petit jurors, 
the Supreme Court quoting from Thiel v. Southern P. Co., 

328 U. S. 217, 66 S. Ct. 984, 90 L. Ed., 1181, said: 

“ ‘The American Tradition of trial by jury, con- j 
sidered in connection with either criminal or civil 
proceedings, necessarily contemplates an impartial 
jury drawm from a cross-section of the community. 

* * * This does not mean, of course, that every jury ; 
must contain representatives of all the economic, so¬ 
cial, religious, racial, political and geographical groups 
of the community; frequently such complete repre¬ 
sentation would be impossible. But it does mean that 
prospective jurors shall be selected by court officials j 
without systematic and intentional exclusion of any 
of these groups. Recognition must be given to the 
fact that those eligible for jury service are to be found j 

in every stratum of society. Jury competence is an \ 

individual rather than a group or class matter. That 
facts lies at the very heart of the jury system. To 
disregard it is to open the door to class distinctions 
and discriminations which are abhorrent to the demo¬ 
cratic ideals of trial by jury.’ ” j 

It is important to observe also in this Ballard case that 
the Supreme Court further stated— 

“But reversible error does not depend on a showing 
of prejudice in an individual case.” j 

In Fay and Bove v. New York, decided by the Supreme 
Court on June 23, 1947, the so-called “blue ribbon” jury 
indulged in New York was sustained in a five to four 
decision. Mr. Justice Jackson who concurred in the Bal¬ 
lard case (supra) wrote the opinion and on page 23 of 
the printed opinion states as follows: 

i 

‘ ‘ These defendants rely heavily on arguments drawn 
from our decisions in Glasser v. United States, 315 
U. S. 60; Thiel v. Southern Pacific Co., 328 U. S. 217; and 
Ballard v. United States, 329 U. S. 187. The facts | 
in the present case are distinguishable in vital and 

j 

i 

I 

j 

i 


I 
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obvious particulars from those in any of these cases. 
But those decisions were not constrained by any duty 
of deference to the authority of the State over local 
administration of justice. They dealt only with juries 
in federal courts. Over federal proceedings we may 
exert a supervisory power wfith greater freedom to 
reflect our notions of good policy than we may con¬ 
stitutionally exert over proceedings in state courts, 
and these expressions of policy are not necessarily 
embodied in the concept of due process.” 

Again demonstrating how solicitous is the Supreme 
Court on this subject matter, memorandum opinion of the 
Court as reported in 91 L. Ed.—No. 9, Advance Opinions, 
at page 688 states: 

“No. 489, October Term 1945. Edward F. Zap, 
Petitioner, v. The United States of America. 

“On Writ of Certiorari to the Circuit Court of 
Appeals for the Ninth Circuit. 

“March 3, 1947. Per Curiam: The motion for 
leave to file a second petition for rehearing and to 
recall the mandate is granted. The second petition 
for rehearing is granted and the judgment entered 
June 10, 1946, and order denving rehearing entered 
October 21, 1946, are vacated. The judgment of the 
Circuit Court of Appeals is reversed and the case is 
remanded to the District Court writh directions to 
dismiss the indictment. Bollard v. United States, 
No. 37, October Term 1946, decided December 9, 1946 

[. U. S., ante, 195, 67 S. Ct. 261]. The 

Chief Justice and Mr. Justice Jackson took no part 
in the consideration or decision of this application.” 

It is interesting to note in the reference to this last case 
that the mandate had already gone to the Circuit Court 
and in this instance it w'as recalled. 

As stated in United States v. Roemig (D. C. Iowa), 52 
Supp. 857-862— 

“Such action is operative to destroy the basic de¬ 
mocracy and classlessness of jury personnel.” 
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See also —Smith v. Texas, 311 U. S. 128, 85 L. Ed. 

84, 61 S. Ct. 164; Glosser v. United States, 315 U. S. 

85, 86 L. Ed. 707, 62 S. Ct. 438; Kotteakos v. United 
States, 328 U. S. 750, 66 S. Ct. 1239, 90 L. Ed. 1557. 

2 . The Court Erred in Overruling the Motion to Dismiss 
(App. 10) and the Appellant’s Motion to Direct a 
Verdict of not Guilty on all the Evidence (R. 281). 

The indictment in this cause, laid in three counts, charged 
in the first and second counts the alleged filing with the 
General Accounting Office of two specific false accounts 
current and in the third count that over a period during 
1946 by trick, scheme or device the appellant did falsify 
and conceal by the filing of false accounts, as predicated 
under Title 18, Section 80, United States Code, which reads 
as follows: 

“§80. (Criminal Code, section 35 (A). Present¬ 
ing false claims 

“Whoever shall make or cause to be made or present 
or cause to be presented, for payment or approval, 
to or by any person or officer in the civil, military, or 
naval service of the United States, or any department 
thereof, or any corporation in which the United States 
of America is "a stockholder, any claim upon or against 
the Government of the United States or any depart¬ 
ment or officer thereof, or any corporation in which 
the United States of America is a stockholder, know¬ 
ing such claim to be false, fictitious, or fraudulent; or 
whoever shall knowingly and willfully falsify or con¬ 
ceal or cover up by any trick, scheme, or device a 
material fact, or make or cause to be made any false 
or fraudulent statements or representations, or make 
or use or cause to be made or used any false bill, 
receipt, voucher, roll, account, claim, certificate, affi¬ 
davit, or deposition, knowing the same to contain any 
fraudulent or fictitious statement or entry in any mat¬ 
ter within the jurisdiction of any department or agency 
of the United States or of any corporation in which 
the United States of America is a stockholder, shall 
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be fined not more than $10,000 or imprisoned not more 
than ten years or both. (Mar. 4, 1909, c. 321 § 35, 
35 Stat. 1095; Oct. 23, 1918, c. 194, 40 Stat. 1015; June 
18, 1934, c. 587, 48 Stat. 996; April 4, 1938, c. 69, 52 
Stat. 197.) ” 

The prosceution contended that the reports were re¬ 
quired under subparagraph Eighth of Section 72, Title 31 
(Act of July 31,1894, c. 174, § 7, 28 Stat. 206, as amended) 
which reads as follows: 

“Eighth. Said office shall receive and examine all 
accounts of salaries and incidental expenses of the 
offices of the Secretary of State, the Attorney General, 
and the Secretary of Agriculture, and of all bureaus 
and offices under their direction; all accounts relating to 
all other business within the jurisdiction of the Depart¬ 
ments of State, Justice, and Agriculture; all accounts 
relating to the Foreign Service, the judiciary, United 
States courts, judgments of United States courts, 
Executive Office, Civil Service Commission, Interstate 
Commerce Commission, District of Columbia, Court 
of Claims and its judgments, Smithsonian Institution, 
Territorial governments, the Senate, the House of 
Representatives, the Public Printer, Library of Con¬ 
gress, Botanic Garden, and accounts of all boards, 
commissions, and establishments of the Government 
not within the jurisdiction of any of the executive 
departments. Said office shall certify the balances 
arising thereon, according to the character of the 
account, to the Secretary of the Senate, Clerk of the 
House of Representatives, Sergeant at Arms of the 
House of Representatives, or the Chief officer of the 
executive department, commission, board, or establish¬ 
ment concerned.’ * 

The accounts claimed to be false and offered in evidence 
by the prosecution as Exhibits 13 and 22-31 are identical 
in form and differ only as to the month reported and the 
figures therein contained. 

Appellant contends that under subparagraph Eighth of 
Section 72, Title 31, U. S. C. (supra) there was no mandate 
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requiring the appellant as Sergeant At Arms of the House 
of Representatives to make report to the General Account¬ 
ing Office. The only time the Sergeant At Arms is men¬ 
tioned in this section is in the last sentence, which requires 
the General Accounting Office to certify balances to the 
Secretary of the Senate, Clerk of the House of Repre¬ 
sentatives, Sergeant at Arms of the House of Representa¬ 
tives, or the Chief Officer, etc. 

There is specific law requiring the Sergeant At Arms of 
the House of Representatives to make report as follows: 

Title 2, Section 80— 

“Disbursement of compensation of Members and 
Delegates. The moneys which have been, or may be, 
appropriated for the compensation and mileage of 
Members and Delegates shall be paid at the Treasury 
on requisitions drawn by the Sergeant at Arms of the 
House of Representatives, and shall be kept, disbursed, 
and accounted for by him according to law, and he 
shall be a disbursing officer, but he shall not be entitled 
to anv compensation additional to the salary fixed bv 
law. " (Oct. 1,1890, c. 1256, § 3, 26 Stat. 645.) ” 

Title 2, Section S4— 

“Statement of disbursements. The Sergeant at 
Arms of the House of Representatives shall prepare 
and submit to the House of Representatives, at the 
commencent of each regular session of Congress, a 
statement in writing exhibiting the several sums drawn 
by him pursuant to sections 78 and 80 of this title, 
the application and disbursement of the same, and the 
balance, if any, remaining in his hands. (Oct. 1, 1890, 
c. 1256, §7, 26 Stat. 646.)” 

The supervision of the Sergeant At Arms in the per¬ 
formance of his function is placed in the Committee on 
Accounts of the House of Representatives by Section 91, 
Title 2, U. S. C., reading as follows: 

“ § 91. Inquiry by Committee on Accounts of 
House of Representatives. It shall be the duty of the 
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be fined not more than $10,000 or imprisoned not more 
than ten years or both. (Mar. 4, 1909, c. 321 § 35, 
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ments of State, Justice, and Agriculture; all accounts 
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not within the jurisdiction of any of the executive 
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arising thereon, according to the character of the 
account, to the Secretary of the Senate, Clerk of the 
House of Representatives, Sergeant at Arms of the 
House of Representatives, or the Chief officer of the 
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The accounts claimed to be false and offered in evidence 
by the prosecution as Exhibits 13 and 22-31 are identical 
in form and differ only as to the month reported and the 
figures therein contained. 

Appellant contends that under subparagraph Eighth of 
Section 72, Title 31, U. S. C. (supra) there was no mandate 
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requiring the appellant as Sergeant At Arms of the House 
of Representatives to make report to the General Account¬ 
ing Office. The only time the Sergeant At Arms is men¬ 
tioned in this section is in the last sentence, which requires 
the General Accounting Office to certify balances to the 
Secretary of the Senate, Clerk of the House of Repre¬ 
sentatives, Sergeant at Arms of the House of Representa¬ 
tives, or the Chief Officer, etc. 

There is specific law requiring the Sergeant At Arms of 
the House of Representatives to make report as follows: 

Title 2, Section 80— 

“Disbursement of compensation of Members and 
Delegates. The moneys which have been, or may be, 
appropriated for the compensation and mileage of 
Members and Delegates shall be paid at the Treasury 
on requisitions drawn by the Sergeant at Arms of the 
House of Representatives, and shall be kept, disbursed, 
and accounted for by him according to law, and he 
shall be a disbursing officer, but he shall not be entitled 
to any compensation additional to the salary fixed by 
law. (Oct. 1,1890, c. 1256, § 3, 26 Stat. 645.) ” 

Title 2, Section 84— 

“Statement of disbursements. The Sergeant at 
Arms of the House of Representatives shall prepare 
and submit to the House of Representatives, at the 
commencent of each regular session of Congress, a 
statement in writing exhibiting the several sums drawn 
by him pursuant to sections 78 and 80 of this title, 
the application and disbursement of the same, and the 
balance, if any, remaining in his hands. (Oct. 1, 1890, 
c. 1256, §7, 26 Stat. 646.)” 

The supervision of the Sergeant At Arms in the per¬ 
formance of his function is placed in the Committee on 
Accounts of the House of Representatives by Section 91, 
Title 2, U. S. C., reading as follows: 

“§91. Inquiry by Committee on Accounts of 
House of Representatives. It shall be the duty of the 
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Committee on Accounts of the House of Representa¬ 
tives from time to time to inquire into the enforcement 
or violation of any of the provisions of sections 85 to 
90 of this title; and for this purpose they are author¬ 
ized to send for persons and papers, and to administer 
oaths; and they shall report to the House at least 
once every session their compliance with the duty 
herein imposed. (Mar. 3, 1901, c. 830, § 1, 31 Stat. 
968.) ” 

That Congress was intentionally its own supervisor is 
demonstrated by the last paragraph of Section 97, Title 2, 
U. S. C., reading as follows: 

“All payments made out of the contingent fund of 
the House of Representatives upon vouchers approved 
by said temporary committee on accounts shall be 
deemed, held, and taken, and are hereby declared to be 
conclusive upon all the departments and auditing 
officers,of the Government. (Mar. 2, 1895, c. 177, § 1, 
28 Stat. 76S.) ” 

Bearing in mind Section 91, Title 2, U. S. C. (supra) it 
becomes important to consider the following provisions of 
the Rules of the House of Representatives: 

“RULE IV. 

Duties of the Sergeant at Arms. 

“1. It shall be the duty of the Sergeant at. Arms to 

attend the House during its sit- 
§ 64S. Sergeant at tings, to maintain order under 
Arms enforces the direction of the Speaker or 
authority of House. Chairman, and, pending the elec¬ 
tion of a Speaker or Speaker pro 
temporare, under the direction of the Clerk; executes 
the commands of the House, and all processes issued 

by authority thereof, directed to 
§649. Disburses him by the Speaker; keep the 
pay and mileage of accounts for the pay and mile- 
Members. age of Members and Delegates, 

and pay them as provided by 
law.” 
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“RULE X. 

Of Committees. 

There shall be elected by the 
§ 669. Election of House at the commencement of 
standing commit- each Congress, the following 
tees. standing committees, viz: 

* * * 36. On Accounts, to 
consist of 11 members.” 

i 

“RULE XI. | 

Powers and Duties of Committees. 

“All proposed legislation shall j 
§ 675. Jurisdiction be referred to the committees 
of committees. named in the preceding rule, as 

follows, viz, subjects relating— 

• * • 

“36. Touching the expenditure of the contingent 

fund of the House, the auditing | 
§ 721. Accounts and settling of all accounts which 

may be charged therein by order 
of the House, the ascertaining of the travel of Mem¬ 
bers of the House and the reporting the same to the 
Sergeant at Arms—to the Committee on Accounts.” 

It is important to note that until January 1947 the Gen¬ 
eral Accounting Office under its suggested authority in 
Title 31, Section 72 (Eighth), over the years did nothing 
but certify as to balances as shown on the accounts current 
and concededly over the years never made an audit of the 
said accounts. It would seem obvious from the statutes 
and rules of the House of Representatives above set forth 
that the General Accounting Office acted on the premise 
that the House of Representatives was its own supervisor 
of accounts. 

II (b) 

Conceding for the purpose of this argument only that 
the Sergeant At Arms was in law required to make the re¬ 
ports in question to the General Accounting Office, then 
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appellant urges that the reporting as to funds that had 
gone into “The House Bank” was not required. 

The evidence demonstrates that Congress at the begin¬ 
ning of each session would appropriate enough money to 
cover the compensation and mileage for the session; that 
each month the Sergeant At Arms would then draw a requi¬ 
sition on the Treasury in an amount to cover the monthly 
compensation of the members and usually at the beginning 
of the session an additional amount to cover mileage. The 
Sergeant at Arms would then pay by individual check 
drawn on the Treasury those members that desired such. 
Many of the members elected not to take their monthly 
checks, with the result that only part of the total monthly 
requisition would be paid. The balance of the monthly 
requisition was then placed to the credit of the Sergeant 
At Arms at the Treasury. The Sergeant At Arms under 
a practice created for the benefit of the membership and 
by approval of such membership would from time to time 
draw on the balance to his credit with the Treasury and 
place such sums in “The House Bank”. The members who 
elected to use the facilities of “The House Bank” were 
given check books and they used same as they would any 
checking account in a private bank. The checks were not 
on the Treasury of the United States but rather on the 
Sergeant At Arms in his capacity as operator of a private 
bank for the benefit of certain of the membership. The 
type of check used is represented in Exhibit 15 A. 

The inescapable effect of this routine was the making of 
the Sergeant At Arms private banker for certain of the 
members of the House of Representatives. As to all the 
membership “The House Bank” was used as a facility for 
cashing checks and indulgences in this regard were allowed 
as to visitors to the Capitol. 

There is absolutely no sanction in law for “The House 
Bank”. It is strictly a figure conceived and brought into 
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being years ago not by law but by uses and custom for the 
personal convenience of the membership of the House. 

Again conceding only for the purposes of this argument 
that an account current by the Sergeant At Arms was re¬ 
quired, it only contemplated that he should report as to 
the disbursing the compensation of the membership and 
that was accomplished when the members were paid by 
check or when the compensation of the others or any part 
thereof was for their convenience placed in ‘‘The House 
Bank”. 

At the trial when arguing for a directed verdict of not 
guilty it was urged oil behalf of the appellant that the 
prosecution was burdened with proving a pecuniary or 
property loss to the United States, as suggested in United 
States v. Mulligan, 59 Fed. 2d, 200, and as emphasized by 
the language in United States v. Cohn, 270 U. S. 339, 7 L. 
Ed. 016, 46 S. Ct. 251. The prosecution and the Trial 
Court misconceived the position of the appellant in that 
they suggested that the principle in the Mulligan case 
(supra) had been changed by the 1940 amendment to Sec¬ 
tion SO, Title 18, as confirmed by the Supreme Court in 
United States v. Gilliland, 312 U. S. S06, 85 L. Ed. 595. 

The appellant reiterates that the burden of the prosecu¬ 
tion in this case is to show a pecuniary or property loss to 
the United States, as indicated in the Mulligan and Cohn 
cases (supra) or, as pointed to by Chief Justices Hughes 
in the Gilliland case (supra) at page 93— 

“The statute was made to embrace false and fraudu¬ 
lent statements or representations where these were 
knowingly and willfully used in documents or affidavits 
‘in any matter within the jurisdiction of any depart¬ 
ment or agency of the United States.’ ” 

There being no law’ authorizing “The House Bank” it 
therefore follows that the misapplications involved in this 
cause were not “in any matter within the jurisdiction of 
any department or agency of the Lnited States.’ 
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The Federal Courts have given many definitions of the 
term “public money”. Generally it means funds in which 
the beneficial title and right are in the Government. 
F. D. /. C. v. Tremaine , D. C. N. Y. (1940) 37 Fed. Supp. 
177. 

The term “public money” does not include money held 
by Marshals, Clerk or other Court officers for the benefit 
of individual litigants. Branch v. United States, 12 Ct. Cl. 
231. 

Funds of a military post exchange ( Keane v. United 
States, 272 Fed. 577), fees and emoluments of a District 
Court Clerk ( United States v. Mason, 21S I T . S. 517, 31 S. 
Ct. 28, 54 L. Ed. 1133, United States v. Hill, 120 IT. S. 169, 
30 L. Ed. 627, 7 S. Ct. Rep. 510, United Spates v. MacMillan, 
253 IT. S. 195, 64 L. Ed. 857), and C. 0. D. collections 
(Smyer v. United States, 273 IT. S. 333, 47 S. Ct. 375, 71 
L. Ed. 667) are not public money. 

The evidence in this case without dispute points to the 
fact that the moneys in “The House Bank” were as a 
private bank in trust for the benefit of the members. See 
testimony of witness Fangmeyer (R. 163-71) and testimony 
of witness Overholser (R. 239). 

It should be borne in mind that ordinarily only duly 
qualified disbursing officers are entitled to draw drafts 
against public money. As to funds in “The House Bank”, 
any member of the House maintaining an account could 
draw checks against same to the limit of his salary and 
mileage credit therein. Moreover, the form of the Ser¬ 
geant At Arms’ bank check (Exhibit 15 A,) does not 
indicate that the Government has any interest in the funds 
on deposit and, moreover, such checks were honored regu¬ 
larly by banking institutions and sent through the ordinary' 
channels for collection. 

As further enlightenment on this subject attention is di¬ 
rected to Title IS, I T . S. C. 173, which makes it a crime of 
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embezzlement for a disbursing officer to deposit in any 
place or in any manner, except as prescribed by law, any 
public money entrusted to him. The anomaly created by 
asserting that House bank cash is public money is this: 
A legislative body of the Federal Government has devised, 
consented to and acquiesced in open and notorious em¬ 
bezzlement by a disbursing officer elected by said body for 
its own purposes and for its own convenience. Title 31 
IT. S. C. 495 prescribes the method and place for depositing 
public funds not required for current expenditures. 

Again, Title 2, IT. S. C. 78 provides:— 

“It shall be the duty of the Sergeant at Arms . . . 
... to keep the accounts for the pay and mileage 
of members and delegates, and pay them as pro¬ 
vided by law.” 

With respect to salary, the law requires this to be paid at 
the end of each month upon execution of salary certificates. 
(Title 2, U. S. C., Sections 34 and 35). Thus, if House 
bank funds are public money, a certain portion of the 
membership has again conspired to compel the Sergeant 
At Arms to breach his clear statutory duty. 

Title 2, IT. S. C., Section 39, requires the Sergeant At 
Arms to “deduct from the monthly payments of each 
Member or Delegate the amount of his salary for each day 
that he has been absent from the . . . House ...” The 
duty of actual monthly payment is clearly implied in this 
statute and the reasoning set forth in the previous para¬ 
graph further applies. 

At the trial of this cause the prosecution in an endeavor 
to support its contention that the funds in “The House 
Bank” were public funds cited the case of Crain v. United 
States, 25 Ct. Cl. 204. The fact that this case does not 
support such a contention is to be found in the Court s 
opinion at page 220, reading as follows: 
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“It must be noted that this action relates only to 
the salary of a member of the House of Representa¬ 
tives for the month of November, 1889. We emphasize 
this, as it appears that some members had made pri¬ 
vate deposits with the Sergeant At Arms, treating 
him somewhat as a banker, and some members had 
not drawn salary for several months, but had allowed 
it to accumulate in that officer’s hands. Any rights 
arising from these transactions are not now in issue.” 

The Court’s attention is also directed to the case of 
People v. Pennock, 60 N. Y. 421, in which the Court of 
Appeals held that the surety of a supervisor was not liable 
for the loss of funds of which the supervisor had taken 
custody but which he was not under a legal duty to hold. 
The funds involved consisted of money collected for the 
poor and should have been taken charge of by the over¬ 
seer of the poor. In holding the supervisor’s bond not 
liable, the Court said: 

“The appellant, in becoming surety upon the official 
bond of the supervisor, must be supposed to have 
known the law and the limit and extent of the liability 
which was assumed. He undertook for the accounting 
for and paying over of the moneys which his principal 
was authorized to receive in his official capacity, and 
of which he was the disbursing agent for the town, and 
not for that of which he might become the voluntary 
custodian for others, or which might be ordered to be 
paid to him without authority of law T .” (Emphasis 
supplied.) 

Likewise in the case of U. S. v. Adams, 24 Fed. 34S, the 
Court points out— 

“Neither is the defendant Adams liable on his bond 
as collector for this loss, if at all. In carrying this 
money to San Francisco he was acting, not as col¬ 
lector, but as a carrier for the department. In con¬ 
templation of law r , Collector Adams delivered—trans¬ 
ferred—this money to Carrier Adams, at Astoria, and 
thereafter his duty and responsibility concerning it, 
as collector, ceased, and that as carrier began. His 
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liability as carrier does not arise on his bond as col¬ 
lector, nor is it measured by his duty as such.” 

See also— 

Texas and P. R. Co. v. Pottorff, 291 U. S. 245, 54 S. 
Ct. 416, 78 L. Ed. 777. 

City of Marion v. Sneeden, 291 U. S. 262, 54 S. Ct. 
421, 78 L. Ed. 787. 

Hood v. Hardesty, 94 F. 2d 26. 

Attention is also directed to Report No. 5, page 9, U. S. 
House Reports, Vol. 1 (51st Congress, 1st Session, 1899- 
90). In reference to the then shortage in the Sergeant At 
Arms office, a member of a select committee to investigate, 
Mr. Hemphill, reported as follows: 

“When notes were discounted, whether by use of 
the private funds of the Sergeant at Arms or of the 
public funds, or rediscounted at the National Metro¬ 
politan Bank, the amount of the note, less the dis¬ 
count, was likewise credited to the Member of Con¬ 
gress’ account and checked out as needed. 

‘ ‘ Transactions of the character above described were 
of constant occurrence and it is manifest that they 
formed no part of the duties of the Sergeant at Arms, 
and for any deficit growing out of them the Govern¬ 
ment can not be held responsible.” 

The deficiency in this instance was taken care of by 
H. R. 4539, approved April 11, 1890—51st Congress, 1st 
Session. Such demonstrates that the funds in “The House 
Bank” were not public funds; otherwise the membership 
without any resolution would have ben compensated out 
of the United States Treasury. 

In 1832 there was a deficiency in the same office and that 
likewise was taken care of by Order of the oHuse of Rep¬ 
resentatives on June 28, 1832, as shown in House Journal, 
22d Congress, 1st Session, page 1014. 
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Attention is also directed to House Resolution 167 (Re¬ 
port No. 210), which was considered and agreed to by the 
House of Representatives on April 1, 1947, as appears on 
page 3063 of the Congressional Record for April 1, 1947, 
SOth Congress, 1st Session. This resolution reads as fol¬ 
lows : 


“Resolved, That the Sergeant at Arms of the House 
of Representatives is authorized and directed to pro¬ 
tect the funds of his office by purchasing insurance, in 
the amount of $50,000.00, providing protection against 
loss with respect to such funds. Until otherwise pro¬ 
vided by law, premiums on such insurance shall be 
paid out of the contingent fund of the House on 
vouchers signed by the Sergeant at Arms and ap¬ 
proved by the Committee on House Administration.’' 

This again demonstrates that the funds of “The House 
Bank” were in a private bank and not covered by any 
bond situation intended to cover the activities of the Ser¬ 
geant at Arms in Iris official capacity. 

Finally on this subject matter, the Court’s attention is 
directed to Public Law 271—SOth Congress—approved 
July 30, 1947, and finally referred to as Supplemental Ap¬ 
propriations Act for the Fiscal Year Ending June 30, 1948. 

On page 2 of this act under the heading House of Rep¬ 
resentatives there is found the following: 

“Salaries, Mileage, and Expenses of Members 

For compensation, mileage, and expense allowances 
due and unpaid to Members of the House of Repre¬ 
sentatives, Seventv-ninth and prior Congresses, 
$S3,S79.22.” 

If the money therein provided for, which is the unpaid 
balance of the funds herein involved, was a public fund then 
there would have been no necessity for the appropriation 
provided for in this particular act. 
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The foregoing considered, it is respectfully suggested 
to this Court that the reporting in the accounts current as 
to funds in “The House Bank” was a gratuitous act and 
not a proper basis for prosecution under Title IS, Sec¬ 
tion SO. 

In this regard it is urged that there exists no sound dis¬ 
tinction between this picture and one where an individual 
is charged with perjury, when the testimony given was not 
required in law or was not as to a material basis. 

See Bill v. U. S., 54 F. 2d 599. 

Robinson v. TJ . S., 72 TJ. S. App. D. C. 254. 

TJ. S. v. Curtis, 107 U. S. 671, 2 S. Ct. 501, 27 L. Ed. 534. 

TJ. S. v. George, 228 U. S. 14, 33 S. Ct. 412, 57 L. Ed. 

712. 


3. The Court Erred in the Admission of All Exhibits 
Because Same Were Immaterial, Incompetent and Ir¬ 
relevant on the Evidence and Under the Indictment in 
This Cause. 

The appellant's contention under this assignment is 
predicated on the argument set forth under previous as¬ 
signment. In other words, if the moneys in “The House 
Bank” were not such as would be subject to report, then 
the exhibits are not material, competent or relevant. 

4. The Court Erred in Its Prejudicial Conduct Before the 

Jury (R. 271-2). 

This assignment is based upon the alleged prejudicial 
conduct of the Court as same appears on pages 271-2 of 
the record. The Justice had shaken his head and indulged 
a smile in reaction to certain testimony coming from the 
witness Armbruster. The Justice when point was made as 
to his conduct stated (R. 271)—“Yes, I smiled at the 
suggestion of Mr. Solomon.” 
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This Court's attention is first directed to the case of 
Williams v. U. S., 93 F. 2d, 6S5, and to pronouncement 
therein as set forth at 6S7: 

“But as the authorities herein referred to point out, 
the harm done is not diminished where the judge, by 
reason of unrestrained zeal, or through inadvertence, 
departs from ‘that attitude of disinterestedness which 
is the foundation of a fair and impartial trial.’ ” 

It is respectfully submitted that the situation here does 
not parallel that in the case of Vinci v. U. S., U. S. Appeals 
D. C., decided by this Court January 13, 1947. As dis¬ 
closed by the record (R. 271-2) counsel for appellant im¬ 
mediately objected to the conduct of the Court and pointed 
to its prejudicial nature. The Court confirmed the fact. 
In other words this reaction of the Trial Justice was con¬ 
firmed in the record. 

See also— 

Egan v. U. S., 52 App. D. C. 3S4 
Close v. U. S., 49 F. 2d, 177 
Malaga v. U. S ., 57 F. 2d S22. 

CONCLUSION 

In conclusion it is urged that the judgment in this cause 
for the reasons above set forth should be reversed. 

Respectfully submitted, 

William H. Collins, 

S44 Shoreham Building, 
Washington 5, D. C. 

Attorney for Appellant. 
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IN THE DISTRICT COURT OF THE 
355 UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 

United States of America 


v. 

Kenneth Romney 
Criminal 159-47 
Grand Jury Original 
Criminal No. 

(IS U. S. C. Sec. SO) 

The grand jury charges: 

On or about the 1st day of June, 1946, at Washington, 
District of Columbia, Kenneth Romney, being the Sergeant 
at Arms of the House of Representatives of the United 
States, knowingly and wilfully made and caused to be made 
a false and fraudulent statement and representation in a 
matter within the jurisdiction of the General Accounting 
Office, an agency of the L T nited States, in that he caused 
to be made and thereafter signed and approved a state¬ 
ment of the account current of the United States with the 
Sergeant at Arms of the House of Representatives for 
the period from May 1, 1946, to May 31, 1946, which state¬ 
ment was required by law to be, and was, received by the 
General Accounting Office and which stated that on June 
1, 1946, the amount of cash on hand was $1S7,184.35, 
whereas in truth and in fact, as he well knew, such state¬ 
ment was false because the actual amount of cash on hand 
was less than the amount stated, to wit, $43,320.58. 

Second Count 

The grand jury further charges: 

On or about the 1st day of November, 1946, at Washing¬ 
ton, District of Columbia, Kenneth Romney, being the Ser¬ 
geant at Arms of the House of Representatives of the 
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United States, knowingly and wilfully made and caused to 
be made a false and fraudulent statement and representa¬ 
tion in a matter within the jurisdiction of the General 
Accounting Office, an agency of the United States, 
356 in that he caused to be made and thereafter signed 
and approved a statement of the account current of 
the United States with the Sergeant at Arms of the House 
of Representatives for the period from October 1, 1946, to 
October 31, 1946, which statement was required by law to 
be, and w T as, received by the General Accounting Office and 
which stated that on November 1, 1946, the amount of cash 
on hand was $190,S47.04, whereas in truth and in fact, as 
he well know, such statement was false because the actual 
amount of cash on hand was less than the amount stated, 
to wit, $46,983.27. 


Third Count 
The grand jury further charges: 

During the period from January 1 to October 31, 1946, 
at Washington, District of Columbia, Kenneth Romney, 
being the Sergeant at Arms of the House of Representa¬ 
tives of the United States, knowingly and wilfully con¬ 
cealed and covered up by trick, scheme and device a ma¬ 
terial fact in a matter within the jurisdiction of the Gen¬ 
eral Accounting Office, an agency of the United States, in 
that he concealed and covered up the fact that a shortage 
existed in the accounts of the said Sergeant at Arms by 
the trick, scheme and device of including as cash on hand 
in the monthlv statements of the account current of the 
United States with the said Sergeant at Arms, which state¬ 
ments were required by law to be, and were, received by 
the General Accounting Office., a purported confession of a 
theft of money from the office of the Sergeant at Arms and 
certain items, purporting to be checks, which had never 
been presented for collection to the banks upon which they 
were drawn or which had been returned uncollected 
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357 from the banks upon which they were drawn, thereby 
increasing the amount of cash on hand shown in the 
said statements of account current by the face amount of 
the confession and checks, to wit, $143,S63.77, whereas in 
truth and in fact, as he well knew, the said checks and con¬ 
fession did not constitute cash on hand. 

George Morris Fay, 
Attorney of the United 
States in and for the 
District of Columbia. 

A True Bill: 

Helen M. Hoffman 
Foreman 


359 Motion to Dismiss 

Leave of Court being first granted, comes now the 
defendant by his attorney, William H. Collins, and moves 
the court to dismiss the indictment in this cause and for 
reason therefore states as follows: 

1. The said indictment is illegal and void in that it was 
returned by an illegally constituted grand jury. 

2. The grand jury returning the indictment in this 
cause was illegally constituted in that the impanelling of 
same was accomplished on a volunteer basis rather than 
in compliance with the Constitution of the United States, 
Common Law and the Statutes of the District of Columbia, 
as appears more fully in affidavit hereto annexed. 

3. For other and sufficient reasons as will appear more 
fully at the hearing of this motion. 

William H. Collins, 

S44 Shoreham Building, 
Washington, D. C. 

Attorney for the defendant. 
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Copy of foregoing Motion with annexed affidavit mailed, 
postage prepaid, this 7th day of March, 1947, to Hon. 
George Morris Fay, United States Attorney, District 
Courthouse, Washington, D. C. 

William H. Collixs, 
Attorney for the defendant. 

m • • # 

360 Affidavit in Support of Motion to Dismiss 
District of Columbia) ss : 

Kenneth Romney, defendant in this cause, being first 
duly sworn, on oath deposes and says: 

That he is informed and therefore avers that the grand 
jury that returned the indictment in this cause was im¬ 
panelled and selected as follows: 

On, to wit, January 7,1947, there appeared in answer to 
summons previously issued out of the District Court of 
the United States for the District of Columbia several hun¬ 
dred prospective jurors before the Honorable Chief Justice 
of said court then presiding in Criminal Court No. 1; that 
thereupon a deputy clerk of the said court from a list then 
had proceeded to call individually the summoned prospec¬ 
tive jurors; that as each prospective juror was called and 
responded he or she was immediately asked if he or she 
desired to be excused; that if the response was that the 
prospective juror desired to be excused then said prospec¬ 
tive juror was requested to step aside without further in¬ 
terrogation; that in this process a large percentage of the 
prospective jurors expressed the desire to be excused and 
were directed to step aside; that this procedure continued 
until there remained of those called from the aforemen¬ 
tioned list approximately 50 prospective jurors who did 
not express a desire to be excused; that thereupon 

361 these approximately 50 prospective jurors were fur¬ 
ther interrogated touching their qualifications to 
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function as members of the grand jury for the January 
term of the District Court of the United States for the 
District of Columbia; that of these approximately 50 pro¬ 
spective jurors selected as aforesaid, 23 were finally se¬ 
lected by the court as grand jury for the District Court of 
the United States for the District of Columbia, and one of 
said 23 was designated by the Honorable Chief Justice as 
foreman of said grand jury selected as aforesaid; that 
upon advice of counsel, affiant avers that the foregoing 
manner of selection and impanelling of the grand jury 
that returned the indictment in this cause was illegal and 
unconstitutional because said grand jury selected in man¬ 
ner aforesaid, was not the grand jury provided for in 
article 3, Section 2, Clause 3 of the Constitution of the 
United States, the Common Law as applicable to the Dis¬ 
trict of Columbia and as contemplated in Title 11, Sec¬ 
tions 1401-1423, Code of Laws, D. C. (1940 ED.) 

Kenneth Romney 

Subscribed and sworn to before me this 4th day of 
March, 1947. 


Ellen C. Don ah ay, 
Notary Public. 
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Grand Jurors—January 1947 


Mrs. Yvonne Beuchert Bean 

Mrs. Ora Snyder Braxton (Govt) 

Gregory J. Bussink (Govt) 

Allen C. Byers 

William L. Edwards (Govt) 

Earnest R. Fletcher 

James H. Fowle (Govt) 

Mrs. Beulah Armentrout Garber 

Louis S. Gross (Govt) 

John E. Hans (Govt) 

Leroy J. Heddings 

Miss Ella Elizabeth Hill (Govt) 

Miss Helen M. Hoffman (Govt) 

Mrs. Etta Galland Hough (Govt) 

Elon L. Knupp 

Howard A. Lipe 

Cecil M. Mears (Govt) 

Richard D. Miller 

Lewis C. Morrison (Govt) 

Mrs. Helene Hawkins Morse 

Mrs. Gertrude Rabbitt Schneider 
(Govt) 

Mrs. Mary O’Mara Sinclair 
Hermon C. Smith (Govt) 


32 1400 Longfellow St. N. W. #2 j 
Housewife 

45 2406 Shannon PI. S. E. #2 
Bur. Engr.—Money Examiner 

47 1116 Oates St. N. E. 

Electrician—G. P. 0. 

25 1223 Simms PL N. E. #1 

Combustionery Engineers Corp. 

59 5108 New Hampshire Ave. N. W. 

Clerk—Post Office ! 

38 2014 Summit PI. N. E. j 

Paper & Painting—Own Business j 
58 1669 Columbia Rd. N. W. #102 
War Dept.—Legal Research 
38 517 3rd St. S. E. 

Prod. Clk.—Guthries Litho. Co. 

48 2534 14th St. N. E. #301-B 
War Dept.—Adjutant Gen. Ofc. 

31 3003 M St. S. E. 

Agric. Dept.—Admin. Asst. 

24 2410 30th St. N. E. 

Western Electric Co. 

24 1752 Seaton St. N. W. 

War Dept.—Clerk 
48 4536 49th St. N. W. 

Int. Rev.—Admin. Asst. 

57 901 Varnum St. N. W. 

Auditor—Gen. Acctg. 

34 812 Jefferson St. N. W. 

Schneider Baking Co. 

33 1814 Maryland Ave. N. E. #4 
Rwy. Exp. Agency—Claim insp. 

47 411 10 St. N.W.—c/o Panama Canal; 

Panama Canal—Disbursing Clk. 

56 1630 Corcoran St. N. W. 

Plunkett Chem. Co.—Serv. Insp. ! 

35 2905 Nash PI. S. E. | 

Clerk—Post Office 

31 3106 N St. N. W. 

Housewife 

50 1629 21 PL S. E. 

Clerk-Steno.—Post Office j 

33 2605 Adams Mill Rd. N. W. #33 j 
Housewife 

27 2941 Nelson PI. S. E. #2 

Asst. Clerk—Gen. Acctg. Office 
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365 Motion to Dismiss 

Leave of Court being first granted, comes now the 
defendant by his attorney, William H. Collins, and moves 
the Court to dismiss the indictment in this cause and for 
reason therefore states as follows: 

1. The said indictment does not state facts sufficient to 
constitute an offense against the United States, as appears 
more fully in the affidavit hereto annexed. 

2. The indictment in this cause was not found within 
three years next after the alleged offense, if any, was com¬ 
mitted, as appears more fully in affidavit hereto annexed. 

William H. Collins, 

S44 Shoreham Building, 
Washington, D. C. 
Attorney for defendant . 

Service of copy of foregoing motion with annexed affi¬ 
davit acknowledged this day of March, 1947. 

George Morris Fay 
United States Attorney. 

John W. Fihelly 
Assistant United States 
Attorney. 

366 Affidavit in Support of Motion to Dismiss 
District of Columbia) ss: 

Kenneth Romney, defendant in this cause, being first 
duly sworn on oath deposes and says: 

That the amounts set forth in each of the counts of the 
indictment in this cause pertain to the status of funds in 
the so called “House Bank”, the said bank being in exist¬ 
ence by mutual agreement of the membership of the House 
of Representatives of the Congress of the United States 
for their own convenience and not by any authority of law; 
that the reports referred to in the indictment w’ere not in 
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I 

I 
I 

i 

J 

i 

law required to be made and therefore have no legal effect; 
that as of the time the reports referred to were made, they 
truly reflect the situation of the current appropriation or j 
appropriations for the compensation and mileage of mem¬ 
bers and delegates of the House of Representatives, and 
the matters referred to in the indictment involved monies j 
in the “House Bank” placed by proper request out of ap¬ 
propriations for the compensation and mileage of members 
and delegates of the House of Representatives, which said ! 
appropriations were made and had more than three years j 
next before the return of the indictment in this cause. 

! 

Kenneth Romney 

Subscribed and sworn to before me this 28th day of 
March, 1947. 

Ellen C. Donahay j 

Notary Public 

• • * * 

i 

369 Motion for New Trial 

Comes now the defendant by his attorney and j 
moves the Court to set aside the verdict of the jury here- j 
tofore entered on the indictment in this cause and grant a 
new trial of the issues herein; for reasons therefor de- j 
fendant states as follows: 

i 

1. The verdict of the jury is contrary to the law. 

2. The verdict of the jury is contrary to the evidence. 

3. The verdict of the jury is contrary to the weight of j 
the evidence. 

4. The Court erred in overruling motion to dismiss the 
indictment because same was returned by illegal Grand | 
Jury. 

5. The Court erred in overruling motion to dismiss the j 
indictment because same failed to charge an offense and 
because same was barred by the Statute of Limitations. 

j 

6. The Court erred in its admission of evidence offered 
on behalf of the prosecution. 
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7. The Court erred in overruling the defendant’s mo¬ 
tions for mistrial. 

S. The Court erred in overruling the defendant’s mo¬ 
tion for directed verdict of not guilty. 

9. The Court erred in its denial of the instructions of 
law submitted by the defendant. 

10. The Court erred in its charge to the jury of 
370 the law of th.e case. 

Respectfully submitted, 

William H. Collins, 

Attorney for the Defendant. 

To: Honorable George Morris Fay, 

United States Attorney, and 
John W. Fihelly, 

Assistant United States Attorney, 

U. S. District Court House, 

1 Please take notice that on May 23, 1947 at 10 o’clock 
A. M. or as soon thereafter as counsel can be heard, the 
foregoing motion for a new trial will be called for hear¬ 
ing before the Court. 

William H. Collins, 

Attorney for the Defendant. 

1 A copy of the foregoing motion for a new trial was 
mailed, postage prepaid, this 17th day of May, 1947, to 
Honorable George Morris Fay, United States Attorney, 
United States District Court House, Washington, D. C. 

William H. Collins. 

• • • • 
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371 United States 

V. ! 

Kenneth Romney 
Criminal No. 159-47 

i 

Come as well the Attorney of the United States, as the! 
defendant in proper person, according to his recognizance, j 
and by his attorney, William H. Collins, Esquire; and j 
thereupon it is demanded of the defendant what further j 
has he to say why the sentence of the law should not be j 
pronounced against him and he says nothing except as he 
has already said; whereupon it is considered by the Court 
that, for his said offense, the said defendant be committed! 
to the custody of the Attorney General or his au- 

372 thorized representative for imprisonment for a pe¬ 
riod of One (1) year to Three (3) years; and there¬ 
upon the Court fixed the amount of bond in this case at: 
Twenty-five Hundred ($2,500.00) Dollars pending appeal. 

i 


l 

i 


i 

; 

j 

i 

I 

j 

! 


i 


i 


I 


i 




No. 9561 


fJJmteb H>tates Court of Appeals 

DISTRICT OF COLUMBIA 


Kenneth Romney, appellant 

v. 

United States of America, appellee 


BRIEF AND APPENDIX FOR APPELLEE 


GEORGE MORRIS FAY, 

United States Attorney. 
JOHN W. FIHELLY, 
Assistant United States Attorney. 
SIDNEY S. SACHS, 

Assistant United States Attorney. 


Untied Staten Court of Apfjeak 
for the District of Columbia 



OCT 1-1947 








INDEX 


Pa^c. 

Counterstatement of the case_ 1 

Statutes.____ 12, 32 

Summary of argument_ 12 

Argument: 

I. Appellant’s filing of false accounts current with the General 
Accounting Office violated IS U. S. C. SO___ 

(a) The accounts current were required to be filed_ 12 

(b) Section SO was violated by filing of false accounts, 

whether required or voluntary_ 16 

(c) Appellant’s filing of false accounts was not removed 

from Section SO because of the nature of the funds 

he handled. 18 

II. There was no error in the impaneling of the Grand Jury_ 23 

III. The Court’s smile did not constitute error_ 28 

TABLE OF CASES 

Agnew v. United States, 165 U. S. 36 (1897)_ 24 

Ballard v. United States, 329 U. S. 195, 91 L. Ed. 195 (1946)_ 27 

Chafin v. United States, 5 F. 2d 592 (C. C. A. 4, 1925), cert, denied, 

269 U. S. 552....... 24 

Crain v. United Stales, 25 Ct. Cl. 204 (1S90)___15, 21 

Fay and Bove v. New York, — U. S. —,91 L. Ed. 1517, 15 L. W. 4700 

(June 23, 1947). 27 

Frazier v. United States, — U. S. App. D. C. —, No. 9241 

(Oct. 1947)... 26 

Higgins v. United States, — U. S. A., D. C. —, 160 F. 2d 222 (1946)- 26 

Hyde v. United Stales, 35 App. D. C. 451 (1910), aff. 225 U. S. 347_ 24 

Ippolito v. United States, 108 F. 2d 66S (C. C. A. 6, 1940)- 27 

Kinnison v. United Stales, — U. S. App. D. C. —, 158 F. 2d 403 (1946), 

cert, denied, 91 L. Ed. 7S7..... 18 

McLendon v. United Stales, 14 F. 2d 12 (C. C. A. 5, 1926), cert, denied, 

273 U. S. 729..... 24 

Martinez v. Nagle, 53 F. 2d 195 (C. C. A. 9, 1931)_ 18 

Medley v. United Stales, — U. S. App. D. C. —, 155 F. 2d 857 (1946), 

cert, denied, 328 U. S. 873....... 24 

Smith v. Clayton, 29 N. J. L. 357 (1802)_ 26 

Thiel v. Southern Pacific Co. 32S U. S. 217 (1946). 24 

United States v. Birdsall, 233 U. S. 223 (1914)_ 15 

United States v. Fields, 6 F. R. D. 203 (D. C. D. C., 1946)_ 26 

(I) 

763276—47-1 

























TT 

Pact 

United Stales v. Gilliland, 312 U. S. 86 (1941).. 16 

United States v. Goldsmith, 108 F. 2d 917 (C. C. A. 2, 1940), cert. 

denied, 309 U. S. 678_ 17 

United States v. Jones, 69 Fed. 973 (D. C. Xev., 1S95)..- 26 

United States v. Kapp, 302 U. S. 214 (1937). 17 

United States v. Meyer, 113 F. 2d 3S7 (C. C. A. 7, 1940) cert, denied, 

311 U. S. 706... 26,27 

United Stales v. Meyer, 140 F. 2d 652 (C. C. A. 2, 1944)--- 17 

United States v. Parker, 103 F. 2d 857 (C. C. A. 3, 1939) cert, denied, 

307 U. S. 642.. 24 

United States v. Presser, 99 F. 2d 819 (C. C. A. 2, 1938)- 17 

United Stales v. Wood, 299 U. S. 123 (1936).. .. 26 

United States v. Zavala, 139 F. 2d 830 (C. C. A. 2, 1944). 16, 17 

Vinci v. United States, — U. S. App. D. C. —, 159 F. 2d 777 (1946). 29 

Wolfson v. Un : ted States, 101 Fed. 430 (C. C. A. 5, 1900) cert, denied, 

180 U. S. 637...... 24 

Wuichet v. United Slates, S F. 2d 561 (C. C. A. 6, 1925) cert, denied, 

270 U. S. 651.. 24 

STATUTES INVOLVED 

R. S. § 38, March 3, 1875, ch. 130, § 1, 18 Stat. 389, 2 U. S. C. 34_._. 22, 32 

R. S. § 39, 2 U. S. C. 35... 22, 32 

Act of October 1, 1890, ch. 1256, § 1, 26 Stat. 645, 2 U. S. C. 78_14, 32 

Act of October 1, 1S90, ch. 1256 § 3, 26 Stat. 645, 2 U. S. C. SO.. 2, 14, 32 
Act of October 1, 1S90, ch. 1256, § 4, 5, 26 Stat. 645, 646, as amended, 

2 U. S. C. 82..... 4,33 

Act of March 4, 1909, ch. 321, § 35, 35 Stat. 1095, as amended, 18 

U. S. C. SO.... 33 

Act of March 4, 1909. ch. 321, § S7, 35 Stat. 1105, as amended, 18 

U. S. C. 173.-. 23,34 

Act of June 10, 1921, ch. 18, § 2, 42 Stat. 20, as amended, 31 

U. S. C. 2.. 14,34 

Act of June 10, 1921, ch. 18, § 312, 42 Stat. 25, 31 U. S. C. 53. 35 

Act of June 10, 1921, ch. 18, § 313, 42 Stat. 26, 31 U. S. C. 54. 36 

Act of July 31, 1S94, ch. 174, § 7, 28 Stat. 206, as amended, 31 U. S. C. 

72. 19,36 

Act of July 31, 1894, ch. 174, § 12, 2S Stat. 209, as amended, 31 U. S. C. 

78. 13,15,37 

R. S. § 3621, Act of May 28, 1896, ch. 252, § 5, 29 Stat. 179, as 

amended, 31 U. S. C. 495_22, 38 

R. S. § 3622, Act of February 27, 1877, ch. 69, § 1, 19 Stat. 249, as 

amended, 31 U, S. C. 496. 13, 14, 20, 39 

Act of August 30, 1S90, ch. 837, § 4, 26 Stat. 413, as amended, 31 

U. S. C. 497...... 14,39 

R. S. 3623, 31 U. S. C. 498..... 14, 39 

Act of March 3, 1901, ch. 854, § 216, 31 Stat. 1223, § 11-1419, D. C. 

Code, 1940..- 40 

Act of March 3, 1901, ch. S54, § 858, 31 Stat, 1329, § 22-2501, D. C. 

Code, 1940..25, 40 



























m 

MISCELLANEOUS CITATIONS 

Federal Rules of Criminal Procedure: p “Kc 

Rule 12. 24 

Rule 52 (a). 24 

Note to Rule 13, Federal Rules of Criminal Procedure (Preliminary 

Draft, 1943)...... 24 

H. R. 313S, SOth Cong., 1st Sess_ 10 

House Report No. 500____ 10 











fHmteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9561 


Kenneth Romney, appellant 

v. 

"United States of America, appellee 


BRIEF AND APPENDIX FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from a judgment and conviction of appel¬ 
lant under an indictment in three counts charging violations 
of IS U. S. C. SO. infra, p. 33 (R. 355). The first count 
charged that he “being the Sergeant at Arms of the House of 
Representatives of the United States, knowingly and wilfully 
made and caused to be made a false and fraudulent statement 
and representation in a matter within the jurisdiction of the 
General Accounting Office, an agency of the United States, in 
that he caused to be made and thereafter signed and approved 
a statement of the account current of the United States with 
the Sergeant at Arms of the House of Representatives for the 
period from May 1,1946, to May 31,1946, which statement was 
required by law to be, and was, received by the General Ac¬ 
counting Office and which stated that on June 1, 1946, the 
amount of cash on hand was $1S7,1S4.35, whereas in truth and 
in fact, as he well knew, such statement was false because the 
actual amount of cash on hand was less than the amount stated, 
to wit, $43,320.58.” 


(i) 
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The second count was identic ul with the first, except that it 
related to an account current filed by appellant for the period, 
October 1 to October 31, 1946, which stated the amount of 
cash on hand on November 1, 1946, to be $190,S47.04, whereas 
the cash on hand was actually, to wit, $46,983.27. 

The third count of the indictment charged a violation of the 
same provision of law, in that, during the period January 1 
to October 31. 1946, appellant “knowingly and wilfully con¬ 
cealed and covered up by trick, scheme, and device * * * 

the fact that a shortage existed in the accounts of the said 
Sergeant at Arms by * * * including as cash on hand 

in the monthly statements of the account current of the United 
States with the said Sergeant at Arms * * * a purported 

confession of a theft of money from the office of the Sergeant 
at Arms and certain items, purporting to be checks, which 
had never been presented for collection to the banks upon 
which they were drawn or which had been returned uncol¬ 
lected from the banks upon which they were drawn, thereby 
increasing the amount of cash on hand shown in the said state¬ 
ments of account current by * * * to wit, $143,863.77, 

whereas * * * as he well knew, the said checks and con¬ 

fession did not constitute cash on hand.” 

The evidence adduced at the trial may be summarized as 
follows: 

General procedure followed in Sergeant at Arms office 

The House of Representatives, at the beginning of each ses¬ 
sion, appropriated money for the entire fiscal year for salary 
and mileage for its members (R. 164 et seq.). This appropria¬ 
tion was credited, on the books of the Treasurer of the United 
States, to the account of the Sergeant at Arms, who, each 
month, drew a requisition on the Treasurer of the United 
States for the full amount of the. salaries of all the members 
of the House. This amount was credited to the Sergeant at 
Arms on the books of the Treasurer of the United States. See 
2 U. S. C. SO, Infra, p. 32. Individual checks were then drawn 
by the Sergeant at Arms, on the Treasury of the United States, 
to those Congressmen who desired to receive their monthly 
pay. For those Congressmen who did not wish to receive their 
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full checks, an account was maintained in the office, against 
which they were permitted to draw checks. 

No payment was made by Congressmen for the services they 
received at the Sergeant at Arms office, nor were any profits 
made by the office from its function (R. 225). No deposits were 
permitted or accepted, although credits for salary and mileage 
were made to the accounts maintained by Congressmen. No 
interest was paid to anyone (R. 179-SO). No notes were dis¬ 
counted at the Sergeant at Arms office, but a local bank had 
been rendering that service for some time; when a member of 
Congress wanted to borrow on his next month’s salary, he would 
fill out a note which w'as discounted at the bank in question, the 
National Bank of Washington, and the proceeds would then be 
given to the member (R. 198-9). Employees of the office, of 
course, were Government employees and were paid by United 
States Treasury check (R. 77). 

Each month, as required by law, infra, p. 12, the Sergeant at 
Arms signed and filed with the General Accounting Office a 
statement headed “The United States in account current with” 
the Sergeant at Arms; each such report contained spaces, which 
were filled in, showing the “Balance now due the United States” 
and “Cash on hand.” The purpose of the account current was 
to show the balance due the United States by the Sergeant at 
Arms (Exs. 13, 22-31 ;* R. 24S). Receipts for salary and mile¬ 
age accompanied these reports, which were delivered by an 
employee of the Sergeant at Arms office to the General Ac¬ 
counting Office each month; a receipt was received for each 
report, which was filed at the Sergeant at Arms Office (Exs, 
9-12) (R. 36, 226). 

The monthly reports were made on a printed form, approved 
September 15, 1914 (prior to the existence of the General Ac¬ 
counting Office), by the Comptroller of the Treasury. These 
account current reports had been made by the Sergeant at 
Arms office monthly, in substantially the same form, as far 
back as 1900. Until 1921 the forms were filed with the Comp¬ 
troller of the Treasury; thereafter, the same forms were filed 


1 A Schedule of Exhibits is included in the Appendix to this Brief. Photo¬ 
stats of the Exhibits, with the exception of No. 3G, are included in the Record. 
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with the General Accounting Office (R. 199, 259 et seq.). The 
forms were obtained by the Sergeant at Arms by requisition on 
the Government Printing Office (R. 194). 

Upon receipt of the account current reports at the General 
Accounting Office, they were audited. When a discrepancy 
was discovered in one of the reports, the General Accounting 
Office would send someone over to clear up the matter (R. 226, 
259). Periodically a certificate of settlement covering the 
monthly account current was issued by the G. A. 0., one copy 
being sent to the Sergeant at Arms and one to the Speaker of 
the House (Ex. 13A; R. 41, 250 et seq.). 

Account current reports for each month from January 
through October 1946, were signed by appellant and sent to 
the General Accounting Office (R. 277-S) (Exs. 13, 22-31). 

Appellant first became employed in the office of the Sergeant 
at Arms in 1914 (R. 224^5). In 1931, when the Administration 
changed, he rose from cashier to Sergeant at Arms (R. 197) 
and retained that position until 1947. During the time he was 
Sergeant at Arms, pursuant to the provisions of §§ 3 and 4, 
Act of October 1, 1S90, 26 Stat. 645, 2 U. S. C. SO, S2, infra, 
pp. 32-33. he executed and deposited with the Secretary of 
Treasury eight bonds, each payable to the United States 
(Exs. 1-8; R. 32). 

Smithwick checks 

In 1925 appellant became associated with a Representative 
J. H. Smithwick of Florida as a partner in Florida real estate 
operations. The enterprise, although at first successful, later 
resulted in losses to appellant of approximately S50.000 and 
substantial losses.to Smithwick also (R. 196 et seq.; 264 et 
seq.). During the years 1925-1931 Smithwick maintained an 
account at the Sergeant at Arms office, which he used in kiting 
checks for over a million dollars. Appellant personally cashed 
his checks. In 192S twenty thousand dollars of the Sergeant 
at Arms office money was given to Smithwick to use in his con¬ 
gressional campaign of that year, in which he was defeated 
(R. 270). In 1930-31, Smithwick came to Washington and 
tried to recoup his Florida losses by engaging in real estate 
operations in Montgomery County, Maryland (R. 267-S). 


Smithwick again lost money and while appellant was not a 
partner in this venture, part of the money used by Smithwick 
came from the Sergeant at Arms office (R. 268). For only one 
month during the years 1925-1931 was Smithwick out of debt 
to the office for sums ranging from $5,000 to $40,000. 

Two of the checks cashed for Smithwick during this period 
and in 1932 were presented for payment to the drawee banks 
and returned, protested, for nonpayment; others were never 
presented for payment (R. 62, S9). In 1946 the Smithwick 
checks so held were approximately twenty (20) in number 
and varied in amount from $150 to $10,000. (Exs. 17, 17A-E, 
21, 21A-21P). In 1931 they totaled $35,000; during 1946, until 
November 7. they totaled and were carried on the records of 
the office, and reported to the General Accounting Office in the 
monthly account current reports, as cash in the amount of 
$87,538.12 (R. 67. 70, 90. 112). This figure was noted in ap¬ 
pellant’s handwriting on a slip of paper which was used in 
arriving at the cash figure to be carried on the books and re¬ 
ported to the G. A. O. (Ex. IS). The figure was noted also, in 
appellant’s writing, on an envelope which contained the checks 
(Ex. 21Q; R. SS). 

In a letter to Smithwick, written in 1931, appellant said, “We 
have been jointly guilty of fraud” (R. 97). Appellant, in 
January 1947, related to an F. B. I. agent substantially the fore¬ 
going facts with reference to Smithwick’s checks and stated 
that both he and Smithwick knew the money Smithwick had 
gotten was “government money” (R. 66. 94). Appellant wrote 
to Smithwick periodically from 1931 to 1934 (Exs. 32-35; R. 
96 et seq.), seeking to have Smithwick substitute cash for his 
worthless checks held by the Sergeant at Arms office. In Au¬ 
gust or September, 1946, appellant made a reservation to fly 
to Georgia to see Smithwick concerning this situation, but the 
reservation was cancelled and he did not go (R. 93).~ 


: It was stipulated at the trial that efforts to subpoena Smithwick as a 
witness had been dropped after information had been received to the effect 
that Smithwick was ill in a hospital and unable to travel (R. 27S-9). 
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Mahoney item 

From 1931 to 193S one Frank J. Mahoney was employed in 
the Sergeant at Arms office (R. 1S3). In November 1938 it 
was discovered that he had taken approximately $25,000 from 
the office (R. 45). This information was conveyed to ap¬ 
pellant. who called Frank Mahoney’s brother, Dennis, in New 
York, and asked him to come to Washington immediately (R. 
47, 1S3). Appellant, at that time, asked Dennis if he could 
contact twenty-five (25) or fifty (50) of his friends for contri¬ 
butions to make up the deficit; appellant stated he himself 
would give 81,000 (R. 1S6). (About eight months later, in 
New York, appellant repeated his request to Dennis, who de¬ 
clined to follow the suggestion (R. 1S7)). On Monday, No¬ 
vember 14, 1938, Frank Mahoney signed a confession that he 
had “taken from the Sergeant at Arms office the amount of 
S25.066.4S.” (Ex. 14; R. 51). Appellant stated that Ma¬ 
honey’s bond ($10,000, R. 76) should not be called, “because 
it would not cover the amount that he had taken, and * * * 
it would ruin the prestige of the office and ruin us all” 
(R. 49). 

In order to make up some of this Mahoney shortage, Ma¬ 
honey’s pay checks for November and December 193S were 
cashed by power of attorney given to another of the em¬ 
ployees, and the cash retained in an envelope (R. 52). In ad¬ 
dition a number of bookkeepers were hired in the office, at 
salaries less than Mahoney had received, and the difference 
was accumulated in an envelope marked “Mahoney envelope” 
(Ex. 20; R. 76 et seq., 162, 170). Also, in an effort to make up 
office shortages (R. SO) part time work was obtained in 1939 
for Mr. Oberholser, an employee of the office, at the National 
Bank of Washington in connection with the members’ notes 
discounted there, for which he received S100.00 per month. 
He turned these salary payments over to the Sergeant at Arms 
office, where they were kept in an envelope marked “Fund 
from Bank of Washington.” This arrangement continued 
over a period of years until December 31. 1946 (R. 222). 
From January 1 to November 7, 1946, the Mahoney confession 
was carried on the books and reported in the account current 
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reports to the General Accounting Office as cash in the amount 
of $28,809.42 (R. 177). 

Miscellaneous checks 

In addition to the Mahony checks and the Smithwick checks 
carried as cash on the records and in the monthly reports to 
the General Accounting Office, there were two bad checks, 
dated 1929 and 1930, drawn by one Ii. A. McKenzie, total¬ 
ing SS,000, which were carried and reported in the same way. 
(Exs. 15,15A). McKenzie at one time was a bookkeeper in the 
office. Appellant spoke to other employees about the McKen¬ 
zie checks on a number of occasions. At one time, one of the 
employees, while vacationing in Ohio, attempted to collect 
from McKenzie but was unsuccessful and so advised appel¬ 
lant (R. 56, 157, 202). 

Also carried as cash in the records of the office and reported 
as cash in the monthly account current reports to the General 
Accounting Office were two forged checks, in the amount of 
8500 each, given by someone in Congressman Kenny’s office 
(R. 56, SO, 157, 206). Carried and reported in the same man¬ 
ner were five checks, dated 1933, totaling $1,500, signed by 
Champ Pickens, each of which had been presented for pay¬ 
ment and dishonored (Exs. 16, 16A-16E; R. 56, 59-62, 158). 
Pickens was said to be a promoter from Alabama who cashed 
checks at the office, his checks bearing the endorsement of a 
Congressman’s secretary from that state. Appellant wrote to 
him at times regarding these checks, and he made a few minor 
payments (R. 205). 

Finally, included among the checks carried as cash during 
1946, were several made by appellant himself (R. 71, 146, 269, 
274^5). They totaled more than $12,965 (Exs. 37, 37A-B). 
Part of the office shortage at one time or another were per¬ 
sonal checks of appellant’s totaling approximately $22,000 
(R. 274-5). 

Mechanics of filing accounts current 

Interwoven in the story which has been told of the checks and 
the Mahoney confession is cumulative and most convincing 
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evidence that the false reports .0 the G. A. 0. in the monthly 
accounts current were made “knowingly'’ and “wilfully” by 
appellant. The story is not complete, however, without more 
specific description of the manner in which the fraudulent rec¬ 
ords were kept, and the monthly reports prepared and made. 
Fangmeyer came to w’ork in the office, as bookkeeper, in 1937 
(R. 34-181). At that time Pillen was cashier and, in the records 
of the office and in the monthly reports to the G. A. 0., he 
carried the various worthless items previously referred to, as 
cash in the amount of approximately 880,000. Fangmeyer was 
familiar with the mechanics followed by Pillen in so carrying 
these items (R. 54-5 and 65-6S). I 11 March 1945. Pillen died 
(R. 52) and Fangmeyer took over his job (I\. 91). At that 
time he had several conversations with appellant about the 
worthless items totaling around SSO.OCO. which had been carried 
and reported as cash by Pillen and he told appellant he did not 
want to be responsible for any of the bad checks (R. 65-67,195). 
Appellant stated the office would have to be run as theretofore; 
that there “are things that just have to keep going as they have 
been;” (R. 91) that Fangmeyer would “have to carry on just 
as Mr. Pillen did” (R. 174). (Subsequently, after the Novem¬ 
ber 1946 election, appellant stated he would exonerate Fang¬ 
meyer and Oberholser in full if it ever came to the worst 
(R. 233).) 

Following appellant's instruction, Fangmeyer carried the 
worthless checks as Pillen had done (R. 90), but for his own 
records and information acquired and kept a black account 
book (Ex. 36) in which he entered the actual cash balance in the 
office as taken by him on more than seventy (70) designated 
dates between June 22, 1945, and July 22, 1946 (R. 105-112, 
22S). On the first page of the book (page AB) he entered the 
amounts at which the various worthless items were being car¬ 
ried and it was his practice, each time he took the cash balance, 
to add these figures to the actual cash in order to arrive at the 
cash figure to be officially recorded in the office ledger ( Ex. 19) 
and reported to the G. A. O. The valuations at which the vari¬ 
ous worthless items were carried remained the same from June 
27,1945. until November 7,1946 (R. 112). 
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Fangmeyer pointed out in Government Ex. 19, the Ledger 
of the Sergeant at Arms Office, numerous false entries listing 
the alleged cash on hand for various dates including dates 
mentioned in the indictment. He stated that it was from these 
false ledger entries that the monthly figures as to cash on hand 
in the account current were taken (R. 12S-142). Fangmeyer 
testified that the actual cash on hand in the office on May 31, 
1946, was approximately $43,000, while the cash shown on the 
office ledger and reported in the account current to the G. A. 0. 
for the same day was in excess of $187,000 (R. 130-135). The 
same figures applied to June 1, 1946 (R. 137). Fangmeyer 
stated he knew of nothing happening on June 1 to increase the 
cash from $43,000 to $1S7,000 (R. 138). The account current 
for the month of October 1946, stated the amount on hand to 
be $190,847.04, but the actual cash on hand on that day was 
nothing like that sum (R. 139-142). 

Reductions in shortage in fall of 1946 

On November 7, 1946, when the Republicans were known to 
have become the majority party, and it was apparent that 
appellant was to be succeeded, appellant had the various en¬ 
velopes containing bad checks and accumulated cash taken 
from their places in the office safe. Approximately $15,000, 
which had been accumulated in the various modes named, was 
then substituted for bad checks which had been carried and 
reported as cash (R. 112 et seq.). Late in December 1946, ap¬ 
pellant took up a $5,000 check of his own, leaving the shortage 
at about $121,000, the lowest it had been during 1945 and 1946 
(R. 146-7). 

During the Christmas Holidays, 1946, Fangmeyer and Ober- 
holser asked appellant to disclose the shortage situation to some¬ 
one (R. 150-1). Appellant stated he was going to talk to Cong¬ 
ressman Cox about it, and asked them not to disclose the 
situation. On New Year's Day, 1947, Oberholser informed 
appellant he had told Congressman Simpson of Pennsylvania 
about the shortage (R. 223), whereupon appellant became 
agitated. It was then that he called Congressman Cox (R. 224). 

On the morning of January 2, 1947, appellant went to the 
safe in which there was a locked drawer in which the Smith- 




wick checks were kept. He then left the office and phoned 
Fangmeyer from his home and asked him to come to Wardman 
Park where appellant lived. He told Fangmeyer on his arrival 
to return to the office and call Congressman Cox and have him 
come down to the Sergeant at Arms office and take the Smith- 
wick checks from the unlocked safe drawer. Fangmeyer fol¬ 
lowed instructions, called Congressman Cox, and showed him 
the Smithwick checks which were in an envelope in the safe 
drawer. The envelope bore the notation in appellant’s hand¬ 
writing: “Smithwick checks $S7,53S.12” (Ex. 21Q; R. 85-7). 

Audit of office in January 1947 

On January 3, 1947, an audit of the Sergeant at Arms office 
was made by the G. A. 0. (R. 291, 246). 3 The cash was checked 
and the shortage from the worthless checks and the Mahoney 
statement found to be about $120,000 (R. 247). In the course 
of the audit, a $50 postal money order, part payment on the 
Pickens checks, was found at the Sergeant at Arms office and 
deposited in the Treasury of the United States (R. 255). 
Forms customarily employed in clearing up disbursing officers’ 
accounts were then filled out and sent, with the cash on hand, 
to the Treasury Department (Exs. 38, 38A; R. 142 et seq., 
24S-9). The Treasury Department signed the forms acknowl- 


1 It is clear from the record that the G. A. O. was requested by someone 
in authority in the House of Representatives to make this audit. The G. A. O. 
had no authority, in the absence of a request, to audit the office itself, as 
distinguished from its reports (R. 233-4). See 31 U. S. C. 2, 53, 54, infra 
p. 34-36. This is borne out by the fact that no audit of the Sergeant at 
Arms office had been made by the G. A. O. since 1890, when, apparently, 
a shortage also was discovered. See Crain v. United States, 25 Ct. Cl. 204 
(1890). 

To correct this situation, there has been introduced in Congress a bill 
providing for the Periodic Audit of the Records of the Accountable Officers 
of the Senate and House of Representatives, by the General Accounting 
Office, H. R. 3138, 80th Cong., 1st Sess., House Report No. 500. This bill was 
passed by the House on June 16, 1947, 93 Cong. Rec. 723S, and is now pend¬ 
ing in the Senate. 

It is noteworthy too that despite statutory authority for periodic exami¬ 
nations and reports as to the financial status of the office referred to by 
appellant (Br. 10 et seq.), none, other than the monthly accounts current 
to the G. A. O., was made (R. 152), 




11 


edging receipt of the money and the receipt forms were then 
returned to the Sergeant at Arms office and the auditors. An 
account current was prepared for the period ending December 
31,1946, and the period ending January 3, 1947, “close of busi¬ 
ness of Mr. Romney.” One of these reports was sent to 
appellant for his signature. 

Appellant’s admissions 

In the course of the investigation of the shortage in the 
Sergeant at Arms office, appellant admitted that he had told 
Smithwick that the money he was getting was from the office 
and told him that appellant “had to make monthly reports to 
the office of the Comptroller General or the General Accounting 
Office.” “I told him,” appellant said, “I had to carry these 
worthless checks of his as cash and it was worrying me and I 
couldn’t afford to carry them as cash any longer” (R. 267). 
He admitted too that he had been reporting the various worth¬ 
less items as cash in the account current to the General Ac¬ 
counting Office since the first Smithwick checks came in, in 
1931, over a period of 15 years (R. 269-70). 4 

A motion for directed verdict was made in appellant’s behalf 
and denied (R. 281, 318). No evidence was offered by appel¬ 
lant. The case was submitted to the jury without argument 
by either side (R. 319). Appellant was found guilty on all 
three counts. A motion for new trial was made (R. 369) and 
denied (R. 371). Appellant was sentenced to a term of one 
(1) to three (3) years (R. 371). He was released on bond pend¬ 
ing appeal. 

* By the Supplemental Appropriation Act, 194S, Congress appropriated 
“For compensation, mileage, and expense allowances due and unpaid to mem¬ 
bers of the House of Representatives, Seventy-ninth and prior Congresses, 
$83,7S9.22.” Public Law 271. 80th Cong., 1st Sess. p. 2. 

It may be noted that this figure is arrived at as follows: 


Total shortage-$121,981.22 

Recovered from bonding company_ 38,102.00 


83,879.22 
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STATUTES 

Because of the number of statutes relevant to this appeal, 
they are set forth in the Appendix to this Brief. 

SUXMASY or ARGUMENT 

I 

The evidence overwhelmingly established violations by ap¬ 
pellant of Section SO, in that he wilfully filed false accounts cur¬ 
rent with the General Accounting Office and by this device 
covered up, over a period of many years, substantial shortages 
in the Sergeant at Arms funds. Although it was not essential 
to support the conviction that it be shown that the accounts 
current were required to be filed and that they were required to 
include a report of the funds in Members’ accounts in the so- 
called “House Bank”, the fact is that the filing of such accounts 
and the reporting of the funds held by the Sergeant at Arms 
were required. 

II 

The procedure followed in impaneling the Grand Jury which 
indicted appellant was well within the discretion of the Court. 
Moreover, appellant did not allege or prove that he was preju¬ 
diced because the Court excused those who wished to be ex¬ 
cused. 

III 

The trial court did not abuse his right to comment on the evi¬ 
dence by smiling at certain testimony by a Government wit¬ 
ness. 

ARGUMENT 

I 

Appellant’s filing of false accounts current with the General 
Accounting Office violated 18 U. S. C. 80 

(a) The accounts current were required to be filed 

Appellant maintains (Br. 8) that the prosecution failed to 
establish its case because the false account current reports filed 
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by him with the General Accounting Office were not required 
by law. 5 

This contention, it is submitted, flies in the face of precise 
statutory requirements requiring the filing of monthly accounts 
with the G. A. 0., and requiring the G. A. 0. to take certain 
action in connection with the reports. On July 31, 1894, a 
statute was enacted, which, by Section 7, directed a designated 
Auditor of the Treasury to 

“Receive and examine * * * all accounts re¬ 

lating to * * * the House of Representatives 
* * and directed that he “shall certify the balances 

arising thereon * * * and se nd forthwith a copy 

of each certificate * * * to the * * * s er _ 

geant at Arms of the House of Representatives * * 

28 Stat. 205, 207. 

Section 12 of the Act of July 31, 1894, ch. 174, 28 Stat. 209, 31 
U. S. C. 78, provided for the forwarding of monthly accounts 
within a specified time to the proper officer at Washington and 
then to the Auditors and provided also: 

Should there be any delinquencies in this regard at 
the time of the receipt by the Auditor (later the Gen¬ 
eral Accounting Office) of a requisition for an advance 
of money, he shall disapprove the requisition * * *. 

On June 10, 1921, the powers and duties so conferred upon 
the Auditor were “vested and imposed upon the General Ac- 

5 Appellant theorizes in this connection that since certain supervision 
over the Sergeant at Arms is confided in the House of ltepresentatives, there 
was no obligation on the Sergeant at Arms to make reports to the General 
Accounting Office. 

In view of the well established principle that courts should If possible give 
effect to every statutory provision, there is obviously no inconsistency in 
a requirement that the Sergeant at Arms be supervised by more than one 
agency. This reasoning is particularly appropriate to the situation in this 
case, by virtue of It. S. § 3622, Act of February 27, 1877, ch. 69 8 1, 19 Stat. 
219, as amended, 31 U. S. C. 490, infra , p. 39, which relates to the rendition 
by certain officers or agents (including the Sergeant at Arms) of monthly 
accounts to the General Accounting Office and provides: 

•■Nothing herein contained shall, however, be construed to restrain the 
heads of any of the departments from requiring such other returns or re¬ 
ports from the officer or agent, subject to the control of such heads or de¬ 
partments. as the public interest may require.” 

763276—17 - 3 




counting Office.” 42 Stat. 24. These provisions of the statute 
of 1894, as so amended, remain in force as 31 U. S. C. 72, 78, 
infra, p. 36, 37. They plainly contemplate monthly filing by 
the Sergeant at Arms of his accounts and their receipt and ex¬ 
amination by the General Accounting Office. 

To the same effect are other statutes. By R. S. 3622, Act of 
February 27, 1S77, ch. 69, § 1, 19 Stat. 249, as amended, 31 
U. S. C. 496, infra, p. 39, “every officer or agent of the United 
States who receives public money which he is not authorized 
to retain as salary, pay, or emolument, shall render his accounts 
monthly. Such accounts, with the vouchers necessary to the 
correct and prompt settlement thereof, shall be * * * 

passed to the General Accounting Office for settlement.” 

Also, by an Act of October 1,1S90, ch. 1256, § 3, 26 Stat. 645, 
2 U. S. C. 80, infra, p. 32, it was provided that the Sergeant at 
Arms “shall be a disbursing officer.” Among other duties, he 
was directed to “keep the accounts for the pay and mileage of 
the Members and Delegates, and pay them as provided by law.” 
2 U. S. C. 7S, infra, p. 32.° It was provided that “all disbursing 
officers of the United States shall render their accounts quar¬ 
terly * * * but the General Accounting Office may direct 

any or all such accounts to be rendered more frequently 
* * *.” Act of August 30, 1S90, ch. 837, § 4, 26 Stat. 413, as 
amended, 31 U. S. C. 497, infra, p. 39. See also R. S. § 3623, 31 
U. S. C. 49S, infra, p. 39. 7 

With these statutes as his authority, the Comptroller Gen¬ 
eral, in August 1934, issued regulations requiring (Par. 1) that: 

All officers and/or employees of the United States 
* * * who by virtue of their official capacity receive 

and/or administer donations, quasi-public and unearned 
moneys or other funds * * * shall maintain proper 

official records thereof and designated accountable offi- 

* This section, it may be noted, is identical with Rule IV, Rules of House of 
Representatives, referred to by appellant (Br. 32). 

7 It should be noted that by the Act of June 10, 1921, ch. 38, § 2, 42 Stat. 20, 
as amended, 31 U. S. C. 2, infra, p. 34. the provisions of certain designated 
sections of Title 31 are specifically made inapplicable to the legislative 
branch of the government. It is significant that the exclusion applies to 
none of the sections relied upon to show the duty of the Sergeant at Arms 
to file monthly accounts current. 
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cers * * * shall render on a monthly basis to the 
General Accounting Office an accounting of all such 
receipts, deposits, and disbursements, in the manner 
hereinafter set forth. See paragraph 10. 

Paragraph 10 provided that “Not later than the 10th of the 
month following that in which the transactions occurred, each 
accountable officer shall render his account as provided in Sec¬ 
tion 12 of the Act of July 31, 1894, 28 Stat. 209. * * 

In addition to the precise language of the statutes and regu¬ 
lations which have been quoted, there was undisputed evidence 
that accounts current have been filed monthly by the Sergeant 
at Arms since 1900 (R. 199, 259 et seq.). See Crain v. United 
States, 25 Ct. Cl. 204 (1890). This unbroken practice confirms 
and strengthens the legal basis for the filing of the accounts. 
In this connection, it is significant to note the language of the 
Supreme Court in United States v. Birdsall, 233 U. S 223, 230 
(1914), a prosecution for bribery, where the issue was whether 
the defendants had accepted a bribe related to their official 
duties. The court said (p. 230): 

Every action that is within the range of official duty 
comes within the purview of these sections. There was 
thus a legislative basis ( United States v. George, 228 
U. S. 14, 22) for the charge in the present cases, if the 
action sought to be influenced was official action. To 
constitute it official action, it was not necessary that it 
should be prescribed by statute; it was sufficient that it 
was governed by a lawful requirement of the department 
under whose authority the officer was acting. Rev. 
Stat., § 161; Benson v. Henkel, 198 U. S. 1,12; Haas v. 
Henkel, 216 U. S. 462, 480. Nor was it necessary that 
the requirement should be prescribed by a written rule 
or regulation. It might also be found in an established 
usage which constituted the common law of the depart¬ 
ment and fixed the duties of those engaged in its ac¬ 
tivities. United States v. Macdaniel, 7 Pet. 1, 14. In 
numerous instances, duties not completely defined by 
written rules are clearly established by settled practice, 
and action taken in the course of their performance 
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must be regarded as within the provision of the above- 
mentioned statutes against bribery. Haas v. Henkel, 
supra. 

In view of these statutes and regulations and the long estab¬ 
lished practice, it is difficult to follow' appellant’s contention 
that the monthly accounts current were not required to be 
filed. The statutes and regulations are unambiguous. When 
to them is added the interpretation apparently given them by 
appellant and his predecessors by their filing of the monthly 
reports for almost half a century and by the General Account¬ 
ing Office by its auditing of the reports and certification of the 
balances (R. 199.259 et seq.), there would seem to be no doubt 
of the legal requirement for filing the accounts. 

(b) Section SO was violated by filing of false accounts, whether required or 

voluntary 

The prosecution does not depend, however, on a showing 
that the accounts current were required by law. Section 80, 
injra, p. 33. makes it a crime if one. 

shall knowingly and willfully falsify or conceal or cover 
up by any trick, scheme, or device a material fact, or 
make or cause to be made any false or fraudulent state¬ 
ments, or representations, or make or use or cause to be 
made any false * * * account * * *, know¬ 

ing the same to contain any fraudulent or fictitious 
statement or entry in any matter within the jurisdiction 
of any department or agency of the United States * * *. 

This language was intended to “protect the authorized func¬ 
tions of governmental departments and agencies from the per¬ 
version which might result from the practices it describes.” 
United States v. Gilliland, 312 U. S. 86, 93 (1941), and the 
statute has been generally construed so as to effectuate its pur¬ 
poses. Repeatedly courts have held that the element of pecu¬ 
niary loss to the government is not an essential ingredient of 
a violation of this Section. United States v. Gilliland, supra; 
see also cases cited below'. In addition the Section has been 
held to apply to oral statements misrepresenting the amount 
of money being brought in by an immigrant, United States v. 
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Zavala, 139 F. 2d 830 (C. C. A. 2, 1944); to “a false statement 
made or caused to be made to a consular officer of the United 
States for the purpose of securing the issuance of a quota im¬ 
migration visa to an alien,” United States v. Goldsmith, 108 
F. 2d 917, 930 (C. C. A. 2, 1940) cert, denied, 309 U. S. 678; 
to the filing of false statements with the Secretary of Agri¬ 
culture in order to secure benefit payments under the Agricul¬ 
tural Adjustment Act, which was held unconstitutional prior 
to the prosecution, United States v. Kapp, 302 U. S. 214 
(1937); to a false, oral statement voluntarily made before an 
Exclusion Board sitting to determine whether the presence of 
the defendant in the Eastern Military Area was deemed dan¬ 
gerous to the national defense, United States v. Meyer, 140 F. 
2d 652 (C. C. A. 2, 1944); and to vouchers filed by a contractor, 
falsely stating a chauffeur had been paid the wage rate required 
by contract, there being no proof that the government was 
actually deceived. United States v. Presser, 99 F. 2d 819 (C. 
C. A. 2, 1938). 

From these cases it appears conclusively that the issue is not 
whether the false accounts were required to be filed or w r ere filed 
voluntarily. The question is whether the accounts were filed 
in an attempt to mislead or defraud the government in such a 
way as to obstruct its legitimate operations. And in this re¬ 
spect even a casual reading of the evidence demonstrates its 
convincing nature. 

Between 1925 and 1931, when he became Sergeant at Arms, 
appellant cashed, with office money, Smithwick’s worthless 
checks. About the time he took office he added more than 
§20,000 of his own checks to the worthless paper held in the 
office and reported to the General Accounting Office as cash 
on hand. He carried and reported the McKenzie and Pickens 
checks and those endorsed by some one in Congressman 
Kenny’s office in the same fashion. In 1938, when Mahoney 
admitted his embezzlement, appellant, by refusing to call Ma¬ 
honey’s bond and by resorting to various devices to attempt to 
make up the shortage, forestalled an investigation which would 
have revealed the malfeasance in the office of the Sergeant at 
Arms. Indicative of the same purpose is the evidence of ap¬ 
pellant’s instructions to Fangmeyer to “carry on just as Mr. 









18 


Pillen did.” Significant also were his last minute activities, 
in November and December, 1946, to cover part of the short¬ 
age. Finally, of course, w T ere his admissions after the shortage 
was discovered in January, 1947. 

This evidence, inter alia , overwhelmingly demonstrated that 
the accounts current described in the first two Counts of the 
indictment were “knowingly” and “wilfully” falsified by ap¬ 
pellant and filed by him in order to mislead the General Ac¬ 
counting Office and lull interested officials of the United States 
into the belief that the Sergeant at Arms office was being ad¬ 
ministered properly. The statute requires no more. 

Discussion of this contention of appellant is not complete, 
however, without mention of the fact that the contention has no 
application to Count 3 of the indictment, under which appellant 
was also found guilty. The question as to whether the monthly 
accounts were required to be filed obviously was irrelevant under 
that Count, which charged that appellant “knowingly and 
wilfully concealed and covered up by trick, scheme and de¬ 
vice * * * the fact that a shortage existed in the accounts 

of the said Sergeant at Arms * * *.” The evidence already 

reviewed clearly established, in the language of the statute, 
that appellant “knowingly and wilfully falsified or conceal(ed) 
or cover (ed) up by * * * trick, scheme, or device a ma¬ 

terial fact * * *.” Accordingly it appears that appellant’s 
conviction is sustainable on the third Count alone. See Mar¬ 
tinez v. Nagle, 53 F. 2d 195 (C. C. A. 9, 1931); Kinnison v. 
United States, — U. S. App. D. C. —, 158 F. 2d 403 (1946) cert, 
denied 91 L. Ed. 787. 

(c) Appellant’s filing of false accounts was not removed from Section 80 
because of the nature of the funds he handled 

There remains to be discussed appellant’s contention (Br. 13) 
that conceding arguendo that the Sergeant at Arms was required 
to make the reports in question to the General Accounting 
Office, there was no requirement that he report as to funds 
that had gone into “The House Bank”. Appellant’s theory 
in this connection apparently is that the Sergeant at Arms com¬ 
pleted his function as disbursing officer when he credited the 
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compensation of a member to an account in “The House Bank” 
and that thereafter he was acting as private banker for the mem¬ 
ber, not as a disbursing officer. Accordingly, appellant seems to 
reason, since the funds held by him in the so-called bank were 
not Government funds, he was not required to report to the 
General Accounting Office as to them; that such funds being 
private funds, “the misapplications involved in this cause were 
not ‘in any matter within the jurisdiction of any department or 
agency of the United States/ ” (Br. 15). 

As previously noted, the basic difficulty with this contention 
is that it misconceives the purpose of Section 80. Whether 
the report as to the funds in the so-called Bank was required 
or not is in fact irrelevant, since the false reports were filed with 
a purpose to forestall an investigation and remedial action 
which surely would have followed if*appellant’s chicanery had 
not been concealed by him. In this connection it is noteworthy 
also that the requirement of Section 80 is that the false reports 
be made with knowledge that they contain a “fraudulent or 
fictitious statement or entry in any matter within the jurisdic¬ 
tion of any department or agency of the United States.” The 
requirement is that the false statement be in a matter within 
the jurisdiction of a department or agency; there is no require¬ 
ment that the “misapplications” be in a matter within such 
jurisdiction. 

Aside from this, however, it is submitted that the so-called 
House Bank was in fact not a bank, but it was rather a 
method employed by the Sergeant at Arms in disbursing Gov¬ 
ernment funds. Funds which he so held were not “disbursed” 
until actually received by the payees. As the evidence re¬ 
vealed, accounts were maintained by the Sergeant at Arms for 
those Members who so desired. The funds to cover the bal¬ 
ances in the Members’ accounts were either to the credit of the 
Sergeant at Arms in the Treasury of the United States or held 
by him in cash. The only credits to these accounts were for 
salary and mileage; deposits by the Congressmen were not 
permitted. There is nothing in the record to support appel¬ 
lant’s statement that visitors vrere allowed to cash checks; 
checks cashed for visitors were endorsed by Members or their 




20 


employees. Xo interest was pa : !; no charge was made for the 
service of maintaining the accounts; .no profits were made by 
the office; no notes were discounted by the office. Employees 
of the office were Government employees and were paid by 
Treasury check, just as other Government employees are paid. 
When the office was audited, the usual procedure in closing dis¬ 
bursing officers' accounts was followed and the funds discov¬ 
ered were paid into the Treasury of the United States. Appel¬ 
lant himself recognized the character of the funds when he 
conceded in January 1947 that both he and Smithwick knew 
the money Smithwick had received was “Government money” 
(R. 66, 94). 

These circumstances demonstrate that the funds in the so- 
called House Bank were Government funds, to be paid out 
by appellant as disbursing officer. In this connection it should 
be emphasized that appellant by statute was a disbursing officer 
of the United States, directed to keep, disburse, and account 
for, according to law. money appropriated for compensation 
and mileage of members and delegates and paid at the Treas¬ 
ury on requisitions drawn by him, 2 U. S. C. 7S, SO, infra, p. 32. 
As an officer “who received public money which he [was] 
not authorized t oretain as salary, pay, or emolument,” he was 
directed to render to the General Accounting Office monthly ac¬ 
counts, 31 U. S. C. 496. infra, p. 39. By these provisions it 
is made clear that the funds held by appellant were Govern¬ 
ment funds, handled by him in his official capacity. This con¬ 
clusion is reinforced by the fact that during the period he served 
as Sergeant at Arms, by virtue of his position as disbursing of¬ 
ficer, he gave S bonds to the United States, each in the amount 
of $50,000, and each deposited with the Treasury (Ex. 1-8). 

Moreover it was plain, from the very nature of the accounts 
current filed by appellant, that the funds in question were 
Government funds and that he so regarded them. Xo other 
conclusion seems possible in view of the heading of the ac¬ 
counts as “The United States in account current with Kenneth 
Romney, Sergeant at Arms # * *” and the inclusion of 

the funds in question under the heading “Cash on hand” and 
their inclusion in the “Balance now due the United States.” 
So much appears from a superficial examination of the ac- 
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counts. But in addition it may be noted that the accounts 
would have been meaningless if these funds had not been so 
included. The purpose of the accounts current was to show 
the balance due by the Sergeant at Arms to the United States. 
The accounts provided for a charge to the Sergeant at Arms \ 

i 

equal to the total for which he was accountable to the United 
States (See Total column—Debit side). This total was made j 
up of the amount credited to the Sergeant at Arms account j 
with the Treasurer of the United States, plus cash on hand. 
Had the cash not been included in the account, it would not 
have balanced, nor would it have had any significance. 

Finally to be mentioned is the appropriation in The Supple- j 
mental Appropriation Act, 194S, “For compensation, mileage, i 
and expense allowances due and unpaid to Members of the j 
House of Representatives, * * * $S3,879.22” (Italics sup- j 
plied). | 

This evidence and these provisions of law, it is submitted, 
establish beyond any doubt that the funds concerning which 
appellant filed false accounts were Government funds. Addi¬ 
tional authority is found in the opinion of the Court of Claims 
in a case arising out of the shortage found in the office in 1890. 1 
On March 31, 1S90, prior to the enactment of most of the 
statutes defining the Sergeant at Arms status as a disbursing 
officer, the Court of Claims, in Crain v. United States, 25 Ct. j 
Cl. 204, upheld the right of a Member of Congress to receive 
from the United States his salary which had been embezzled 
by a subordinate of the Sergeant at Arms. The case involved 
salary for one month and the Court specifically stated that ! 
rights arising in the case of Members who had allowed their 
salaries to accumulate for several months were not in issue. 
But it is highly significant that, without the benefit of the j 
precise statutes subsequently enacted, the Court analyzed the ! 
procedure followed by the Sergeant at Arms in disbursing 
Members’ funds and found that he held such funds as a public j 
disbursing officer, not as a private agent for the Members. 

Appellant (Br. 16) argues that the Sergeant at Arms was 1 
necessarily acting as private agent for the members, for other¬ 
wise the House would have devised, consented to and acquiesced i 
in embezzlement. In support of this contention he relies upon J 
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31 U. S. C. 495, injra, p. 38, providing that “disbursing officers 
having moneys in their possession not required for current ex¬ 
penditure, shall pay the same to the Treasurer, or some public 
depositary of the United States” and upon IS U. S. C. 173, 
infra, p. 34, providing that a disbursing officer shall be guilty of 
embezzlement, who “shall in any manner convert to his own 
use, or loan with or without interest, or deposit in any place or 
in any manner, except as authorized by law, any public money 
intrusted to him * * 8 

It is submitted that acquiescence by individual members 
of the House in misapplication of funds by the Sergeant at 
Arms would not excuse his crimes. Moreover such acquies¬ 
cence could not, as appellant suggests, alter the ownership of 
the funds he controlled. In any event there is no showing of 
a violation of the sections referred to by appellant. Section 
495 of Title 31 contemplates that disbursing officers may hold 
moneys required for current expenditure, and in view of the 
long-standing procedure followed by appellant and his prede¬ 
cessors in running a so-called bank in the disbursing of funds 
to members, it cannot be presumed that he held funds “not 
required for current expenditure.” 

Finally, appellant suggests his situation is analogous to that 
of one charged with perjury when the testimony given w*as not 
required or was not material. Perjury, however, is defined by 
statute to include only those false swearings in material mat¬ 
ters in cases in which the law authorizes on oath (§ 22-2501 
D. C. Code, 1940, infra, p. 40). There is no similar require¬ 
ment in Section SO. Moreover, as noted, the accounts filed by 
appellant were required to be filed and were required to in¬ 
clude the cash on hand. 

By way of summary, therefore, it appears conclusively that 
appellant was guilty of violations of Section 80. He was re¬ 
quired by law to file the accounts current which were false and 
upon which the prosecution was based; moreover the funds he 
administered in the so-called House Bank were Government 
funds, not the property of the individual Members. Whether 

* Appellant also suggests that the House would have contributed to 
violations by appellant of 2 U. S. C. 34, 35 infra, p. 32. These provisions, 
however, state merely that Members may receive their compensation 
monthly, not that they must. 
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appellant was so required to file the accounts, however, and ! 
whether or not funds in the so-called “House Bank” were 
Government funds, is actually immaterial, since the evidence 
was overwhelming that he filed the false accounts in order to 
mislead and defraud the United States. 0 


There was no error in the impaneling of the Grand Jury 

Appellant urges (Br. 5) that his indictment was returned 
by a Grand Jury which was illegally constituted in that it was ; 
made up of volunteers for jury service. He contends he was j 
thereby deprived of his Constitutional right to have his in¬ 
dictment returned (if at all) by a Grand Jury fairly drawn 
from a cross section of the community. 

The indictment of appellant was returned February 10, i 
1947 (R. 355). On February 21, he was arraigned, pleading ! 
not guilty (R. 35S). On March 7, 1947, appellant filed a Mo¬ 
tion to Dismiss the indictment, on the ground that the Grand 
Jury had been illegally constituted and impaneled (R. 359). 
Accompanying the Motion was an affidavit by appellant (R. 
360) stating in substance that he was informed that when the j 
Grand Jury was impaneled on January 7,1947, before the Chief j 
Justice of the District Court, each juror, when his name was j 
called, was asked if he wished to be excused; those so indicat¬ 
ing were asked to step aside; those not signifying such a j 
desire were then questioned and the Grand Jury selected 
from their number. When the selection was completed, the j 
group first allowed to step aside were excused. 10 By his affi- i 
davit appellant averred, upon advice of counsel, that this man¬ 
ner of selection and impaneling was illegal and unconstitu- j 
tional. There was no allegation that appellant was prejudiced 
by the procedure. 

_ I 

; 

“Appellant argues (Br. 21) that all exhibits were improperly introduced. 

He maintains they were irrelevant because the moneys in the so-called bank 
were not subject to report. 

Since his argument under this heading is expressly made to depend upon 
the contentions heretofore discussed, it is submitted that the foregoing dis- i 
cussion establishes the error of his argument regarding the exhibits. 

10 This practice of selecting jurors is no longer followed in the court below, j 
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It may be noted in addition that the court, in explaining to 
the grand jury panel the procedure to be followed, impressed 
them with the fact that they should not ask to be excused 
'‘unless your reasons are pressing’’ (App. 41). 

It is respectfully submitted that appellant’s Motion to Dis¬ 
miss, in which he attacked the constitution of the Grand Jury, 
was without merit and was properly dismissed. The motion, 
while entitled Motion to Dismiss, as required by Rule 12, Fed¬ 
eral Rules of Criminal Procedure, was in substance a motion 
to quash or plea in abatement. See Note to Rule 13, Federal 
Rules of Criminal Procedure (Preliminary Draft, 1943). 
While the exacting requirements as to the time for filing such 
motions were relieved by Rule 12, there is no indication in the 
Rules of a purpose to change the requirement for allegation or 
showing of prejudice. Such motions, it is well known, are 
considered dilatory and are not regarded by the courts with 
favor. Wolf son v. United States, 101 Fed. 430 (C. C. A. 5, 
1900) , cert, denied, ISO U. S. 637. It is required that the pleas 
be made with exactness and that they include allegations of 
facts or be accompanied by a showing as to the respect in which 
the irregularity complained of resulted in prejudice to the de¬ 
fendant. Agnew v. United States, 165 U. S. 36 (1S9S); Med¬ 
ley v. United States, — U. S. App. D. C. —, 155. F. 2d S57 
(1946), cert, denied 32S U. S. 873. u 

A situation not unlike that in the present case was involved 
in Hyde v. United States, 35 App. D. C. 451 (1910), aff. 225 
U. S. 347, which dealt with conspiracy to defraud the United 
States. There involved were pleas in abatement attacking the 
Grand Jury on the ground that the clerk of the Jury Commis¬ 
sion unlawfully had taken some names from the jury box. The 
pleas w'ere overruled by the trial court w’hose action was af- 


u To the same effect see United States v. Parker, 10.3 F. 2d 857 (C. C. A. 3, 
1030), cert, denied. 209 U. S. 552. 307 U. S. 042: Chafin v. United States. 5 F. 
2d 592 (C. C. A. 4, 1925) cert, denied, 269 U. S. 552; MeI^endon v. United 
States, 14 F. 2d 12 (C. C. A. 5, 1926), cert, denied, 273 U. S. 729: Wuichet 
v. United States, 8 F. 2d 561 (C. C. A. 6, 1025), cert, denied. 270 U. S. 651. 

Cf. Ballard v. United States, 320 U. S. 105, 01 L. Ed. 195, 199 (1046), 
and Thiel v. Southern Pacific Co., 328 U. S. 217, 225 (1046), holding no show¬ 
ing of prejudice required when exclusion of class from jury panel effected 
in Federal courts. See also Rule 52 (a). Federal Rules of Criminal 
Procedure. 
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firmed on appeal. The Supreme Court stated that there was 
unreasonable delay in filing the pleas in abatement and then 
said (p. 373): 

* * * It is said in the Agnew Case that pleas in 
abatement on account of irregularities in selecting and 
impaneling a grand jury, which did not relate to the 
competency of individual jurors must be pleaded with 
strict exactness and that a defendant must take the 
first opportunity in his power to make the objec¬ 
tion. * * * 

It is extremely doubtful whether the pleas were not 
defective under the Agnew Case. In that case it was 
alleged that the irregularities complained of tended to 
the injury and prejudice of the defendant, no grounds, 
however, being assigned for the conclusion, and the 
record did not exhibit any. In the case at bar the plea 
is not even that specific. It is not shown that any juror 
was disqualified, nor is it shown that the grand jury was 
composed of jurors not selected by the commission. It 
is alleged, it is true, that names which had been put in 
the box by the commissioners had been taken out by 
Harstock, and that he put back those only that he deemed 
fit and proper. It follows, of course, from this that 
had all of the original names been in the box, the grand 
jury might have been differently composed, but from 
this it cannot be inferred that injury or prejudice re¬ 
sulted to the defendants. 

Measuring appellant’s contention by the principles set forth 
above and by the Hyde case, it appears a fortiori that there is 
no merit in appellant’s position. Appellant’s motion and af¬ 
fidavit include no allegation of prejudice, nor is there any sug¬ 
gestion that any of the jurors were not qualified to serve or that 
any of the jurors were not selected by the jury commission. 
Unlike the situation in the Hyde case, the jurors were excused 
by the court, not by the clerk of the commission. Moreover, in 
view of the court’s broad discretion to excuse prospective 
jurors, 1 ' it may not be assumed that if a different procedure had 


“ A person may be excused by the court from serving on a jury “when for 
any reason his interests or those of the public may be materially injured by 
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been followed, the court would have refused to excuse any of 
those jurors which it did excuse. Accordingly there is nothing 
to indicate even that the jury “might have been differently, 
composed” if a different procedure had been followed. 

Appellant’s motion w'as defective in its allegations, but also 
there was a complete absence of any showing of irregularity or 
impropriety in the impaneling of the Grand Jury, much less a 
showing of prejudice to appellant. The only suggestion to 
such effect is that the Jury was composed of “volunteers” and 
that the procedure followed by the court resulted in the selec¬ 
tion of a Grand Jury which included thirteen (13) Government 
employees. But “willingness to serve does not disqualify a 
juror.” Frazier v. United States, — U. S. App. D. C. —, 
No. 9421, decided October 6, 1947. Moreover the jury was 
not comprised of “volunteers.” Those appearing on the day 
the Jury was impaneled were duly cleared by the Jury Com¬ 
mission and summoned to appear for jury service. Those 
who desired to be excused were first told to step aside, but to 
remain in the court room. After the Grand Jury had been 
selected, they were finally excused. But that is not to say 
those who did not step aside were volunteers. Their pres¬ 
ence was secured by court process. Therefore what appears 
to be the essence of appellant’s contention is that the Grand 
Jury included thirteen (13) Government employees. It is 
well settled, however, that this condition is not prejudicial. 
No disqualification as a juror inheres in the fact that a 
person is a Government employee, and no difference is 
recognized in law between Government employees and others 
insofar as bias from their employment is to be imputed to them 
as jurors. United States v. Wood, 299 U. S. 123, 149 (1936); 
Higgins v. United States, —U. S. App. D. C.—, 160 F. 2d 222 
(1946). See also United States v. Fields, 6 F. R. D. 203 (D. C. 
D. C., 1946). Accordingly it may be said that there was no 
error, prejudicial or otherwise, in the impaneling of the Grand 
Jury. 

his attendance * * Section 11-1419 (D. C. Code, 1940), infra, p. 40. 

Aside from this provision of the Code, it is well recognized that the Court 
has a broad discretion .in excusing jurors. United Staten v. Meyer, 113 Fed. 
387 (C. C. A. 7, 1940), cert, denied 311 U. S. 706; United States v. Jones, 69 
Fed. 973 (D. C. New, 1895) ; Smith v. Clayton, 29 N. J. L. 357 (1S62). 
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In support of his contention appellant relies primarily upon 
Ballard v. United States, 329 U. S. 195, 90 L. Ed. 195 (1946); 
Thiel v. United States, 328 U. S. 217 (1946); Fay and Bove v. 
New York, — U. S. — 91 L. Ed. 1517, 15 LW 4700 (June 23, 
1947). These cases, however, dealt entirely or essentially with 
exclusion of persons of one class or another from the panels 
from which grand or petit juries were selected. A similar issue 
is not presented in the instant case. Although the burden of 
proving unconstitutional discrimination is on appellant, Fay 
and Bove v. New York, supra, there is no evidence or suggestion 
that any person or class was excluded from the panel. Ob¬ 
viously those who stepped aside were not excluded, as that 
term is used in the cases cited by appellant. Moreover there is 
nothing to suggest that those who stepped aside and ultimately 
were excused had anything in common other than their desire 
to be excused. Appellant does not suggest that there is any 
legal distinction between a qualified juror who states an ex¬ 
cuse and one who does not. Nor would reason support such a 
suggestion. See Frazier v. United States, supra. Moreover 
there is no indication of the occupations of the prospective 
Grand Jurors, who on asking to be excused, were first told 
to stand aside and who were excused. For all that ap¬ 
pears in the record, all of them may have been Govern¬ 
ment employees though appellant complains of the num¬ 
ber of Government employees who remained on the jury. 
There is in short nothing other than the contention regarding 
Government employees, which has been answered, to suggest 
that the panel and those selected were not a fair cross-section 
of the community. Higgins v. United States, smrra. 

In these circumstances it is submitted that although appel¬ 
lant does not so describe it, his contention is reduced to an at¬ 
tack upon the discretion of the court in excusing those jurors 
who were excused. If this be considered to be the purport of 
appellant’s contention, it is plainly without merit. The scope 
of the trial court’s discretion in this respect has been referred 
to, and is well recognized. So broad in fact is this discretion 
that it may be said to be final, except, perhaps, in case of fla¬ 
grant abuse. United States v. Meyer, 113 F. 2d 387 (C. C. A. 
7, 1940) cert, denied 311 U. S. 706; Ippolito v. United States, 
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108 F. 2d 668 (C. C. A. 6,1940). Against this principle stands 
appellant’s point. It is apparent that the court, exercising its 
discretion, preferred not to impose any hardship on prospective 
jurors and excused those who had excuses. Significantly he 
emphasized that they should not step aside except for pressing 
reasons. That he excused them as a group, rather than indi¬ 
vidually, can hardly be significant, especially in view of his 
holding them until it was ascertained that there were sufficient 
qualified jurors with no excuse. What the court did was the 
same as if he had called the names of those finally selected first, 
instead of calling the names in the order they appeared on the 
jury list for the day. What appellant attacks, therefore, was a 
commendable attempt to improve the administration of jus¬ 
tice, by conserving the time of the court and those in attend¬ 
ance, and by relieving from service those prospective jurors 
whose attendance was not required. Surely by referring to 
the action of the court in accommodating the conveniences of 
qualified jurors to the sacrifices of jury service, appellant has 
not established an abuse of discretion in excusing any juror. 

Thus, to summarize, there is a complete absence in the record 
of any allegation of prejudice. Further, there is not only an 
absence of any showing of prejudice but there is no showing of 
any irregularity in the constitution on impaneling of the grand 
jury. The motion to dismiss was properly denied. 

Ill 

The Court’s smile did not constitute error 

Appellant argues (Br. 21) that prejudicial error occurred 
when the Court shook his head and smiled in reaction to certain 
testimony by F. B. I. Agent Armbruster. 

It appears that Mr. Armbruster testified that, in January 
1947, appellant told him that at the time the Mahoney shortage 
was disclosed 

It was understood that, or contemplated that the New 
York delegation, William Solomon, I believe he said, 
suggested that they carry the position at the same salary 
Frank Mahoney had been paid, but to get someone at 
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a lower salary and use the difference to make up the 
shortage (R. 271). 

Shortly after this testimony, counsel approached the bench at 
the request of counsel for appellant and the following colloquy 
occurred: 

Mr. Collins. If Your Honor please, for the second 
time during this trial I have noticed that Your Honor, 
in response to testimony, shaking your head and indulg¬ 
ing in a smile. Now, I do not want to try to give you a 
lesson on how to be a Judge, but I think that is highly 
improper in itself and most prejudicial. 

The Court. Yes, I smiled at the suggestion of Mr. 
Solomon. 

***** 

Mr. Collins. In any event, I say to Your Honor, and 
I say it with every bit of sincerity I have that I think it 
is prejudicial. 

The Court. You may note your exception. 

Mr. Collins. I not only note an exception, but I 
move for the withdrawal of a juror and continuance of 
this cause on the misconduct of the Court. 

The Court. Motion denied. You may proceed. 

In his instructions to the jury the Court stated (R. 328): 

You are bound and obligated to follow the Court’s 
instructions as to the law. But you, ladies and gentle¬ 
men of the jury, are the sole judges of the facts, and you 
must determine the facts for yourselves, solely on the 
basis of the evidence adduced before you. 

This admonition was also repeated at least one other time 
during the course of the charge (R. 338). 

It is submitted that the conduct of the Court was within the 
well-established rule permitting comments on the evidence by 
a Federal Judge. Vinci v. United States, — U. S. App. D. C. —, 
159 F. 2d 777 (1946). As in the Vinci case, where a similar 
contention was made and overruled, there is a serious question 
as to the impression, if any, made upon the jury by the Court’s 
smile. Even assuming the smile and alleged shaking of the 







30 


head were seen by the jury, there is no way of knowing what 
reaction he meant to indicate by his smile, nor is there any 
indication as to whether the reaction was understood by the 
jury or anyone else, to be to the witness’ testimony, appellant’s 
statement which the witness was repeating, or Solomon’s sug¬ 
gestion. Significantly, even at the time of the occurrence, 
appellant did not explain the interpretation he placed upon the 
smile. He stated then, and states now, only that it was 
prejudicial. 

In these circumstances, it is submitted that the conduct of 
the Court was well within its power to comment on the evi¬ 
dence. In addition it may be noted that even if the smile could 
be said to have cast some reflection on appellant, it could not 
have been prejudicial in light of the unrefuted evidence intro¬ 
duced to show’ that appellant did in fact follow the suggestion 
attributed to Solomon. 


CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the judgment of the Court below was proper and should be 
affirmed. 

George Morris Fay, 

United States Attorney. 
John W. Fihelly, 
Assistant United States Attorney. 

Sidney S. Sachs, 

Assistant United States Attorney. 
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STATUTES 

R. S. § 38, March 3, 1S75, Ch. 130, § 1, IS Stat. 389, 2 
U. S. C. 34: 

“Representatives’ salaries payable monthly. 

Representatives and Delegates-elect to Congress, 
whose credentials in due form of law have been duly 
filed with the Clerk of the House of Representatives, 
in accordance with the provisions of section 26 of this 
title, may receive their compensation monthly, from 
the beginning of their term until the beginning of the 
first session of each Congress, upon a certificate in the 
form now in use to be signed by the Clerk of the House, 
which certificate shall have the like force and effect as 
is given to the certificate of the Speaker.” 

R. S. §39,2U. S. C. 35: 

“Salaries payable monthly after taking oath. 

Each Member and Delegate, after he had taken and 
subscribed the required oath, is entitled to receive his 
salary at the end of each month.” 

Act of Oct. 1 1890, ch. 1256, § 1, 26 Stat. 645, 2 U. S. C. 78: 

It shall be the duty of the Sergeant at Arms of the 
House of Representatives to attend the House during 
its sittings, to maintain order under the direction of the 
Speaker, and, pending the election of a Speaker or 
Speaker pro tempore, under the direction of the Clerk, 
execute the commands of the House and all processes 
issued by authority thereof, directed to him by the 
Speaker, keep the accounts for the pay and mileage of 
Members and Delegates, and pay them as provided by 
law. 

Act of Oct. 1, 1890, ch. 1256, § 3, 26 Stat. 645, 2 U. S. C. 80: 

The moneys which have been, or may be, appropri¬ 
ated for the compensation and mileage of Members and 
Delegates shall be paid at the Treasury on requisitions 
drawm by the Sergeant at Arms of the House of Repre¬ 
sentatives, and shall be kept, disbursed, and accounted 
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for by him according to law, and he shall be a disburs¬ 
ing officer, but he shall not be entitled to any compen¬ 
sation additional to the salary fixed by law. 

Act of Oct. 1, 1S90, ch. 1256, § 4, 5, 26 Stat. 645, 646, as 
amended, 2 U. S. C. 82: j 

I 

The Sergeant at Arms shall, within twenty days after 
entering upon the duties of his office, and before receiv¬ 
ing any portion of the moneys appropriated for the com¬ 
pensation or mileage of Members and Delegates, give a j 
bond to the United States, with two or more sureties, 
to be approved by the Secretary of the Treasury in the 
sum of S50.000. with condition for the proper discharge 
of the duties of his office, and the faithful keeping, ap¬ 
plication, and disbursement of such moneys as may be 
drawn from the Treasury and paid to him as disbursing 
officer of the United States, and shall, from time to time, 
renew his official bond as the Secretary of the Treasury 
shall direct. No Member of Congress shall be approved 
as surety on such bond. The bond given pursuant to this 
section shall be deposited in the office of the Secretary 
of the Treasury. : 

Act of March 4,1909. ch. 321, 535, 38 Stat. 1095, as amended, 

18U.S. C.80: j 

Whoever shall make or cause to be made or present 
or cause to be presented, for payment or approval, to or 
by any person or officer in the civil, military, or naval 
service of the United States, or any department thereof, 
or any corporation in which the United States of ! 
America is a stockholder, any claim upon or against the 
Government of the United States, or any department or 
officer thereof, or any corporation in which the United ; 
States of America is a stockholder, knowing such claim i 
to be false, fictitious, or fraudulent; or whoever shall 
knowingly and willfully falsify or conceal or cover up by 
any trick, scheme, or device a material fact, or make or j 
cause to be made any false or fraudulent statements or 
representations, or make or use or cause to be made or 


i 

I 


! 

j 
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used any false bill, receipt, voucher, roll, account, claim, 
certificate, affidavit, or deposition, knowing the same 
to contain any fraudulent or fictitious statement or en¬ 
try in any matter within the jurisdiction of any depart¬ 
ment or agency of the United States or of any corpo¬ 
ration in which the United States of America is a stock¬ 
holder, shall be fined not more than $10,000 or impris¬ 
oned not more than ten years, or both. 

Act of March 4,1909, ch. 321, § S7, 35 Stat. 1105, as amended, 
18 U. S. C. 173: 

DISBURSING OFFICERS UNLAWFULLY USING PUBLIC MONEY 

Whoever, being a disbursing officer of the United 
States, or a person acting as such, shall in any manner 
convert to his own use. or loan with or without interest, 
or deposit in any place or in any manner, except as 
authorized by law, any public money intrusted to him; 
or shall, for any purpose not prescribed by law, with¬ 
draw from the Treasurer or any authorized depositary, 
or transfer, or apply, any portion of the public money 
intrusted to him. shall be deemed guilty of an embezzle¬ 
ment of the money so converted, loaned, deposited, 
withdrawn, transferred, or applied, and shall be fined 
not more than the amount embezzled or imprisoned not 
more than ten years, or both. 

Act of June 10, 1921, ch. IS. § 2, 42 Stat. 20, as amended, 
31 U. S. C. 2: 

When used in sections 1, 2, 11, 13-24, 41^47, 51-55, 
71, 471, and 581 of this title—The terms “department 
and establishment” and “department or establishment” 
mean any executive department, independent commis¬ 
sion, board, bureau, office, agency, or other establish¬ 
ment of the Government, including any independent 
regulatory commission or board and the municipal gov¬ 
ernment of the District of Columbia, but do not include 
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the legislative branch of the Government or the Su¬ 
preme Court of the United States; 

Act of June 10,1921, ch. IS, § 312, 42 Stat. 25,31 U. S. C. 53: 

INVESTIGATIONS AND REPORTS BY COMPTROLLER GENERAL 

(a) The Comptroller General shall investigate at the 
seat of government or elsewhere, all matters relating to 
the receipt, disbursement, and application of public 
funds, and shall make to the President when requested 
by him, and to Congress at the beginning of each regular 
session, a report in writing of the work of the General 
Accounting Office, containing recommendations con¬ 
cerning the legislation he may deem necessary to 
facilitate the prompt and accurate rendition and settle¬ 
ment of accounts and concerning such other matters re¬ 
lating to the receipt, disbursement, and application of 
public funds as he may think advisable. In such regu¬ 
lar report, or in special reports at any time when Con¬ 
gress is in session, he shall make recommendations look¬ 
ing to greater economy or efficiency in public expendi¬ 
tures. 

(b) He shall make such investigations and reports as 
shall be ordered by either House of Congress or by any 
committee of either House having jurisdiction over 
revenue, appropriations, or expenditures. The Comp¬ 
troller General shall also, at the request of any such 
committee, direct assistants from his office to furnish 
the committee such aid and information as it may re¬ 
quest. 

(c) The Comptroller General shall specially report to 
Congress every expenditure or contract made by any de¬ 
partment or establishment in any year in violation of 
law. 

(d) He shall submit to Congress reports upon the 
adequacy and effectiveness of the administrative ex¬ 
amination of accounts and claims in the respective de- 
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partments and establishments and upon the adequacy 
and effectiveness of departmental inspection of the of¬ 
fices and accounts of fiscal officers. 

(e) He shall furnish such information relating to ex¬ 
penditures and accounting to the Bureau of the Budget 
as it may request from time to time. 

Act of June 10. 1921. ch. IS. § 313. 42 Stat. 26 31 U. S. C. 54: 

INFORMATION FURNISHED TO COMPTROLLER GENERAL BY 
DEPARTMENTS AND ESTABLISHMENTS 

All departments and establishments shall furnish to 
the Comptroller General such information regarding the 
powers, duties, activities, organization, financial trans¬ 
actions. and methods of business of their respective of¬ 
fices as he may from time to time require of them; and 
the Comptroller General, or any of his assistants or em¬ 
ployees. when duly authorized by him, shall, for the 
purpose of securing such information, have access to and 
the right to examine any books, documents, papers, or 
records of any such department or establishment. The 
authority contained in this section shall not be appli¬ 
cable to expenditures made under the provisions of sec¬ 
tion 107 of this title. 

Act of July 31, 1S94. ch. 174, § 7, 28 Stat. 206, as amended, 

31 U. S. C. 72: 

Accounts shall be examined as follows: 

First: The General Accounting Office shall receive 
and examine all accounts of salaries and incidental ex¬ 
penses of the office of the Secretary of the Treasury and 
all bureaus and offices under his direction * * *. 

Eighth: Said office shall receive and examine all ac¬ 
counts of salaries and incidental expenses of the offices 
of the Secretary of State, the Attorney General, and the 
Secretary of Agriculture, and of all bureaus and offices 
under their direction; all accounts relating to all other 
business within the jurisdiction of the Departments of 
State, Justice, and Agriculture, all accounts relating to 
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the Foreign Service, the judiciary, United States courts, 
judgments of United States courts, Executive Office, 
Civil Service Commission, Interstate Commerce Com¬ 
mission, District of Columbia, Court of Claims and its 
judgments. Smithsonian Institution, Territorial gov¬ 
ernments. the Senate, the House of Representatives, the 
Public Printer, Library of Congress. Botanic Garden, 
and accounts of all boards, commissions, and establish¬ 
ments of the Government not within the jurisdiction of 
any of the executive departments. Said office shall cer¬ 
tify the balances arising thereon, according to the char¬ 
acter of the account, to the Secretary of the Senate, 
Clerk of House of Representatives, Sergeant at Arms 
of the House of Representatives, or the chief officer of 
the executive department, commission, board, or estab¬ 
lishment concerned. 

Act of July 31. 1894. ch. 174, § 12, 28 Stat. 209, as amended, 
SI U. S. C. 78: 

RENDITION OF CURRENT ACCOUNTS 

Except as otherwise provided by law, all monthly 
accounts shall be mailed or otherwise sent to the proper 
officer at Washington within ten days after the end of 
the month to which they relate, and quarterly and other 
accounts within twenty days after the period to which 
they relate, and shall be transmitted to and received by 
the General Accounting Office within twenty days of 
their actual receipt at the proper office in Washington 
in the case of monthly, and sixty days in the case of 
quarterly and other accounts. Should there be any 
delinquency in this regard at the time of the receipt by 
the General Accounting Office of a requisition for an 
advance of money, said office shall disapprove the requi¬ 
sition, which said office may also do for other reasons 
arising out of the condition of the officer's accounts for 
whom the advance is requested; but the Secretary of 
the Treasury may overrule the General Accounting 
Office’s decision as to the sufficiency of these latter rea- 
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sons. The Secretary of the Treasury shall prescribe suit¬ 
able rules and regulations, and may make orders in par¬ 
ticular cases, relaxing the requirement of mailing or 
otherwise sending accounts as aforesaid, within ten or 
twenty days, or waiving delinquency, in such cases only 
in which there is, or is likely to be. a manifest physical 
difficulty in complying with the same, it being the pur¬ 
pose of this provision to require the prompt rendition 
of accounts without regard to the mere convenience of 
the officers, and to forbid the advance of money to those 
delinquent in rendering them. Should there be a delay 
by the administrative departments beyond the aforesaid 
twenty or sixty days in transmitting accounts, an order 
of the President, or, in the event of the absence from 
the seat of Government or sickness of the President, an 
order of the Secretary of the Treasury, in the particular 
case, shall be necessary to authorize the advance of 
money requested. This section shall not apply to ac¬ 
counts of the postal revenue and expenditures there¬ 
from, which shall be rendered as required by law. 

R. S. § 3621. Act of May 28, 1896. ch. 252. § 5, 29 Stat. 179, 
as amended, 31 U. S. C. 495: 

DEPOSIT OF MONEYS WITH PUBLIC DEPOSITARY; RECEIPTS; 

POSTAL REVENUES 

Every person who shall have moneys of the United 
States in his hands or possession, and disbursing officers 
having moneys in their possession not required for cur¬ 
rent expenditure, shall pay the same to the Treasurer, 
or some public depositary of the United States, without 
delay, and in all cases within thirty days of their re¬ 
ceipt. And the Treasurer or the public depositary shall 
issue duplicate receipts for the moneys so paid, trans¬ 
mitting forthwith the original to the Secretary of the 
Treasury, and delivering the duplicate to the depositor: 
Provided, That postal revenues and debts due to the 
Post Office Department shall be paid into the Treasury 
in the manner required by law. 
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R. S. § 3622, Act of February 27, 1877, ch. 69, § 1, 19 Stat. 

249, as amended, 31 U. S. C. 496: 

Except as otherwise provided, every officer or agent 
of the United States who receives public money which 
he is not authorized to retain as salary, pay, or emolu¬ 
ment, shall render his accounts monthly. Such ac¬ 
counts, with the vouchers necessary to the correct and 
prompt settlement thereof, shall be sent by mail, or 
otherwise, to the bureau to which they pertain, within 
ten days after the expiration of each successive month, 
and, after examination there, shall be passed to the Gen¬ 
eral Accounting Office for settlement. Disbursing of¬ 
ficers of the Navy shall, however, render their accounts 
and vouchers direct to the General Accounting Office. 
In case of the nonreceipt at the General Accounting Of¬ 
fice or proper bureau of any accounts within a reason¬ 
able and proper time thereafter, the officer whose ac¬ 
counts are in default shall be required to furnish satis¬ 
factory evidence of having complied with the provisions 
of this section. Nothing herein contained shall, how¬ 
ever, be construed to restrain the heads of any of the 
departments from requiring such other returns or re¬ 
ports from the officer or agent, subject to the control of 
such heads of departments, as the public interest may 
require. 

Act of August 30, 1890, ch. S37, § 4, 26 Stat. 413, as amended, 

31 U. S. C. 497: 

All disbursing officers of the United States shall render 
their accounts quarterly; and the Secretary of the Sen¬ 
ate shall render his accounts as otherwise provided; 
but the General Accounting Office may direct any or 
all such accounts to be rendered more frequently when 
in his judgment the public interests may require. 

R. S. § 3623, 31 U. S. C. 498: 

All officers, agents, or other persons, receiving public 
moneys, shall render distinct accounts of the applica- 
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tion thereof, according to the appropriation under which 
the same may have been advanced to them. 

Act of March 3. 1901. ch. S54, § 216, 31 Stat. 1223, § 11-1419, 
D. C. Code, 1940: 

JURORS EXCUSED FOR CAUSE 

A person may be excused by the court from serving on 
a jury when for any reason his interests or those of the 
public may be materially injured by his attendance, or 
when he is a party in any action or proceeding to be tried 
or determined by the intervention of a jury at the term 
for which he may be summoned, or where his own health 
or the death or sickness of a member of his family re¬ 
quires his absence. 

Act of March 3. 1901, ch. 854, § S5S. 31 Stat. 1329, § 22-2501, 
D. C. Code, 1940. 

PERJURY-SUBORNATION OF PERJURY 

Every person who, having taken an oath or affirmation 
before a competent tribunal, officer, or person, in any 
case in which the law authorized such oath or affirmation 
to be administered, that he will testify, declare, depose, 
or certify truly, or that any written testimony, declara¬ 
tion, deposition, or certificate by him subscribed is true, 
wilfully and contrary to such oath or affirmation states 
or subscribes any material matter which he does not 
believe to be true, shall be guilty of perjury; and any 
person convicted of perjury or subornation of perjury 
shall be punished by imprisonment in the penitentiary 
for not less than two nor more than ten years. Any 
such false testimony, declaration, deposition, or certifi¬ 
cate given in the District of Columbia, but intended to 
be used in a judicial proceeding elsewhere, shall also be 
perjury within the meaning of this section. 




41 


EXCERPTS FROM PROCEEDINGS INCIDENT TO IMPANELING OF 

GRAND JURY 

District Court of the United States for the District of 

Columbia 

The following is an excerpt from the proceedings incident 
to the impaneling of the Grand Jury in Criminal Court No. 1, 
Chief Justice Bolitha J. Laws presiding, on January 7, 1947: 

The Court. * * * When cases are brought into 

court we must not only have judges w r ho are presumed 
to know’ the law and to maintain the cause of justice but 
also must have jurors w r ho are intelligent, who are good, 
qualified citizens, and who are interested in upholding 
the causes of justice which their fellow*-beings will bring 
in the court system; and it is hoped that none of you 
will ask to be excused until you have a very pressing 
reason. 

It is perhaps a sacrifice on your part, but it is a civic 
duty, and if the able persons all ask to be excused, then 
w’hen one of those able persons happens to have a cause 
litigated in court he may have a person of ordinary 
ability, not able to sit in his important case, which might 
give him some concern. 

So I hope you will not ask to be excused unless your 
reasons are pressing. 

We have adopted the practice in this court that those 
w’ho are willing to serve will be accommodated promptly, 
and those only who ask to be excused will be kept wait¬ 
ing any appreciable length of time. 

So that, as your names are called I am going to ask 
you to answer in this way: if you are willing to serve, 
without any request to be excused, just say so. 

The Clerk will call your names—John Smith. You 
answer: “Willing to serve,” and if you are willing to 
serve, you will come right up front and stand facing the 
Judge and the Clerk. 
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If you feel you have to be excused, as your names are 
called respond by saying, “I ask to be excused,” and 
you will come up here and take a seat in these chairs 
which we will ask to be vacated in a moment; and then, 
after a while, if we find it necessary to pass on your ex¬ 
cuse, I will do so. 

The Clerk will call fifty at a time, and then we will go 
through the formalities of seeking to qualify both those 
who stand in front and those who ask to be excused. 

(Thereupon, the names were called by the Clerk and 
their responses given in the manner suggested by the 
Court.) 
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